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JOHN HARRIS and others, against JOHN ROSS and others. 


Where one legatee can resort to two funds, and another to but one of them, 
the former shall not be allowed to resort, in the first instance, to that which 
is the sole reliance of the latter legatee. 

A charge upon land by will, for the maintenance of one who is deaf, lame 
and helpless, to begin immediately, and to continue during the life of such 

beneficiary, is to be preferred to legacies of an ordinary character charged 

on the residue of the estate after the expiration of a life interest therein. 

There is no reason, generally, why land devised to several, burthened with a 
charge for the maintenance of a person, shall not be sold for a division ;— 
but this must be done cum onere. Where, however, the maintenance of 
such person can be had on the land itself, but, probably, cannot be secured 
by a sale, a Court of Equity will only order it, experimentally, to ascertain 
how the fact is. 


Cause removed from the Court of Equity of McDowell Coun- 
ty. 

Lewis Harris made his will in July, 1845, containing the 
following provisions: 


~ 


0 
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“T give to my wife all my lands with all my stock of every 
kind, and all my farming tools, and household and kitchen 
furniture, to be fully possessed by her during her life, or wid- 
owhood. My daughter, Sarah, to have her maintenance off 
the land, during her natural life. I give to my two sons, Giles 
and John, three hundred dollarseach; to be raised out of my 
estate at the death of my wife. I giveto my grand-son, Joab 
Harris, sixty-five dollars, when he arrives at the age of twenty- 
one years. The balance of my estate, after the payment of 
my debts, to be equally divided between all my children.” 
He appointed his son John Harris and John Ross, executors; 
and the testator died shortly afterwards and both of the exec- 
utors proved the will, and left the effects in the enjoyment of 
the widow, who lived on the land, and kept her daughter, Sa- 
rah, with her. She, Sarah, was almost entirely deaf, had 
but one hand, and being considerably advanced in years, was, 
therefore, unable to perform any labor, or earn any thing to- 
wards her maintenance. The widow died in March, 1856, and 
at her death, administration of her estate was granted to her 
son Giles, who took possession of her effects; and at the same 
time, Ross, as executor of the testator, took possession of such 
of the personal things originally belonging to the testator, 
as were left by the widow. Giles Harris had lived with 
his mother and sister on the land, and worked it so as to main- 
tain them; and after the widow’s death, he and Sarah contin- 
ued in the possession of the place, as before, for the purpose of 
maintaining Sarah. 

The bill is filed by John Harris and Joab Harris, and the 
other children of the testator, against Giles, Sarah, and John 
Ross, and seeks an account of the personal estate of the testa- 
tor and intestate widow, and that the latter may be equally 
divided among all the children, who are her next of kin, and 
that the former may be applied to the satisfaction of the seve- 
ral pecuniary legacies to John, Giles, and Joab, if sufficient 
for that purpose, and praying for a sale of the land, which the 
bill alleges to be of the value of $2.500, and that out of the 
proceeds, a sufficient sum shall be set apart, in the first in- 
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stance, and invested so as to yield interest annually to an 
amount adequate to the comfortable maintenance of Sarah, 
and out of the residue, the legacies to the two sons and 
grandson, or any balance of them, satisfied, and the surplus 
divided among all the children, under the residuary clause. 

The answers of Ross and Giles Harris, set out accounts of 
the personal estates of the testator and Mrs. Harris; and that 
of the latter and Sarah, state, that she is decrepid, and ‘so in- 
firm, as to be wholly unable to provide for herself, and was 
the peculiar object of the care of her parents—that the pur- 
pose of her father, in charging her maintenance on his land, 
was to provide her with a home, and secure, certainly, the 
means of her subsistence by an income, issuing out of the land ; 
that the profits of the land which is cultivated for her, by her 
brother Giles, is barely sufficient to afford her a scanty subsis- 
tence, and would not do that, if she were not saved the ex- 
pense of hiring a house, by living in that on the land; that 
the whole value of the land does not exceed $1.000, and that 
it would not sell for that sum; and that the interest thereon, 
would not support her in her present condition, much less, 
would it be adequate, hereafter, as she is old, and her infirmi- 
ties increase yearly, so that each succeeding year will proba- 
bly add to the expense of her maintenance; and, therefore, 
she insists that the land ought not to be sold, as she is willing 
to take it as it is, in satisfaction of the charge of her mainten- 
ance. 

To facilitate the hearing, the parties consented to have cer- 
tain inquiries made by the master, and he reported the nett 
balance of the testator’s personal estate to be $148.47, in the 
the hands of the executor, Ross, and of Mrs. Harris’ estate to 
be $72.52, in the hands of the defendant, Giles Harris. He 
further reports, that it will require the sum of $80 a year to 
maintain Sarah, comfortably, and that the land would not sell 
for more than $1000, and that the interest thereon would 
not support her; but, that the use of the land and houses, if 
unsold, would afford her much more comfort, as a home. 

Neither party excepted to the report, but the plaintiffs in- 
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sist that the master is mistaken in finding the value of the 
land, and say that they will make it bring much more. 


Gaither, for the plaintiff. 
Avery, for the defendant. 


Rorrty, J. Of course, the small sum in the hands of Giles 
Harris, as administrator of his mother, is subject to distribu- 
tion amongst her next of kin, and there is no reason why it 
should not be made immediately. 

The personal estate of the testator, Harris, in the hands of 
Ross, cannot, until after the sale of the land. It is, indeed, 
applicable to the legacies to the two sons, and the grandson, 
but it may not be in equal proportions. For the latter lega- 
cy is payable out of the personal estate only, while the other 
two are charged upon the whole estate, including the land.— 
Neither is to be defeated, if there are funds for their satisfac- 
tion, and, as it is ascertained that the personalty is not sufti- 
cient, and that, if divided, pro rata, the grandson will lose the 
the larger part of what is given to him, the application must 
be deferred until it shall appear what the land will raise, clear 
of Sarah’s incumbrance, as it may bring enongh to allow a 
payment in full to the grandson out of the personal estate, and 
then leave a sum, with the residue of the personal estate, suf- 
ficient to pay the $300 to each of the sons. In the meanwhile, 
the parties may require Ross to bring the money into court, 
and have it invested at interest, until it shall be seen how it 
ought to be applied. This is upon the common doctrine that 
testators intend the payment of all their legacies, if there be 
funds, and that where one legatee can resort to two funds, he 
shall not resort to the one, in the first instance, to which alone 
the other can look, so as to exhaust it, and defeat the latter. 

With respect to the principal question, arising out of the 
provision for the daughter, Sarah, it may be observed that it 
is assumed in the pleadings on both sides, that it is the prefer- 
able charge; and the Court considers that to be correct. That 
charge, attached to the land immediately upon the death of 
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the testator, and came into enjoyment as against the mother, 
the tenant for life; she held subject to it, and the will contin- 
ues it, during the daughter’s life; consequently, it continues 
to exist in the same state against those who take after the 
mother. But it is nothing more than a charge. No estate in 
the land vested in her, nor any right to the possession against 
the heirs at law. It is clear, that the testator did not intend 
any thing of that kind; because he directs the $600 for his 
sons to be raised out of Ais estate at the death of his wife, and, 
therefore, he must have contemplated that a sale might then 
be necessary, notwithstanding the daughter might be living. 
All the perplexity in the case, arises, therefore, out of a doubt, 
whether a sale will insure a proper maintenance for the daugh- 
ter and leave any thing for the heirs, or the two sons. If it 
will not, as the master finds, it is manifest, that a sale can do 
no good to any one; and, therefore, as the land is all she has 
to look to, and she is willing to occupy it for her charge, there 
ought not, in that case, to be a sale, but she ought to be left 
in the enjoyment, unless the residuary devisees prefer having 
it sold, and securing to her an annual sum for maintenance.— 
That is not likely to take place, as she, and the defendant, 
Giles, are two of the devisees, and they are both opposed to 
the sale, at present. But, the other parties insist that the land 
will bring a sum sufficient to secure the sister’s maintenance, 
—discharge the pecuniary legacies, and leave a surplus; and 
they further insist, that the only way to determine that, is by 
asale. The Court, therefore, though inclined to concur with 
the master, as to the arrangement, best for the family, is oblig- 
ed to have regard to the rights of the legatee, John Harris, 
and of those entitled to the residue, so as to give them the op- 
portunity of, at least, an experimental sale, whereby it can be 
seen whether it will duly secure the maintenance of Sarah, 
and at the same time, yield anything for the other parties. It 
must, therefore, be declared, that Sarah is now entitled to the 
sum of $80 annually, for her maintenance, and also, that she 
is entitled to have such further sum allowed her annually, as 
from time to time, from her increasing age and infirmities may 
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be proper, with liberty to her to apply therefor. The sale will, 
therefore, be made on these terms: That the purchaser shall 
give bond and good security to pay into Court, on a certain 
day, annually, the sum of $80, for the use of Sarah during her 
life, and that the same shall also be a charge on the land, and 
that for the principal sum, which, at six per centum, will yield 
interest to the amount of $80, namely, the sum of $1333.334, 
the purchaser shall give bond and good security, payable up- 
on the death of Sarah, and as a further security, that the title 
of the land be retained until the further order of the Court: 
and that for the residue of the price, over and above the sum 
of $1333.334, the purchaser give bond and good security, 
payable at one and two years with interest from the first day 
of the next term of this Court, subject, when collected, to the 
future order of the Court, so that it may be applied, if need 
be, to enlarging the allowance to Sarah, or to the other pur- 
poses of the will as may be right. Unless the land should, 
therefore, bring at least $1650, it would not, in the opinion of 
the Court, yield an adequate security for the danghter’s main- 
tenance, and the sale ought not to be confirmed, but, she left 
in the occupation aecording to her offer; and, therefore, the 
master will not let a purchaser into possession at a less price 
than that sum, until he shall have reported the sale to the 
Court, and the further order of the Court thereon. 


Per Curiam, Decree accordingly. 





WILLIAM BREWER and others against JAMES CHURCH. 


Where the sons-in-law and an only son of a very aged man, without the par- 
ticipation of the wives of the former, and without the knowledge of the fa- 
ther, entered into a written agreement that they would divide all the pro- 
perty of the father equally among them, it was Held that on the father’s 
afterwards surrendering the personal property to the sons-in-law, and con- 
veying the land to the son, a specific performance of the agreement against 
the son, would not be decreed. 
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Cavse removed from the Court of Equity of Watauga county. 

Philip Church, a very aged man, in the year 1854, was 
living with his daughter Lucy, who intermarried with one 
Nathaniel Church. While residing there, five of his sons-in- 
law, Samuel Grier, Joshua Grier, William Brewer, Benjamin 
Hartly and G. S. Lind, with his son, James Church, met to- 
gether, and in his absence entered into an instrument of wri- 
ting as follows: ‘ Whereas, the estate, now belonging to 
Philip Church, senior; we, the undersigned heirs of the afore- 
said Philip Church, being present, do by his consent, take 
down an inventory of all the property now claimed by the 
aforesaid Philip Church, for which, we, the undersigned heirs, 
do agree to have, or make sale of, and divide the proceeds 
thereof, as we, the undersigned heirs, may hereafter agree on. 
This indenture, made and agreed on between us, to which we 
assign our names. This is the amount of property now be- 
longing to the aforesaid Philip Church, to wit: two negro 
men, one brown mare, one yoke steers and cart, six head of 
cattle, twenty head of hogs, nine head of sheep, together with 
about eleven or twelve hundred dollars in notes and accounts, 
with $20 cash on hand, together with all his lands. We, the 
undersigned heirs, being present for this cause and intent, the 
day and date above. Witness our hands and seals. 


(Signed,) JamMEs OCnvURCH, 
his 
Wm. X Brewer, 
mark 
JosHua GRIER, 
his 
Samvue.t X Grier, 
mark 
Bryan Hartty, 


G. S. Linn.” 


The said Philip was not present when this paper was signed 
by these parties, and has not, in any way, recognised the same. 
The bill alleges that, subsequently to the execution of this in- 
strument, the defendant, James, took from his father, the said 
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Philip, a deed for the above land, and sets up claim thereto, 
as his sole right and property, which, they say, was obtained 
by fraud and imposition. They allege that several other chil- 
dren of Philip Church, whose names are given in the bill, but 
who are not made parties thereto, have been advanced in full 
proportion to what they, plaintiffs and defendants, would re- 
ceive under this arrangement; that finding James Church 
determined to hold on to what he could get under the deed, 
from his father, they took into their possession, and have di- 
vided among themselves the personal property mentioned in 
the instrument of writing above set out. The plaintiffs pray 
a specific performance of the contract above set out, and for 
a sale of the land mentioned therein, and an account of the 
rents and profits during the time it has been occupied by the 
defendant. 

The defendant answered, admitting the execution of the 
instrument set out in the plaintiffs’ bill, but says it was never 
intended between the parties to be enforced ; that his father, 
Philip, who is is still alive, but very old, fell under the control 
of a son-in-law, one Nathaniel Church, who was wasting his 
property, and this agreement was entered into as a means of 
getting it out of his hands; that it was so far successful, that 
he gave up most of the personal property to the plaintiffs in 
full satisfaction of their shares of his estate, and that the deed 
to him was made with a like intention ; that his father often 
expressed an intention to give him three hundred dollars more 
than his sisters, and that the value of this land is not more in 
amount than that sum; that, moreover, he has taken the old 
man to his house and has maintained him for the last twelve 
months, and expects to do so for the remainder of his lite ; 
that the deed was the voluntary act of his father, and that 
there was no frand or imposition in this transaction. He sub- 
mits that a specific execution of the instrument, insisted on, 
would be harsh, unequal and unjust, both towards his father 
and himself. 

There were replication, commissions and proofs taken in the 
cause, and being set down for hearing, was sent to this Court. 
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Folk, for the plaintiffs. 
Gaither, for the defendant. 


Barriz, J. Had the agreement, mentioned in the plead- 
ings, been executed by all the children of Philip Church, 
senior, or by all of them who had any further claims upon his 
bounty, and had provided for an equal division of his proper- 
ty among them with his consent, a very interesting question 
would have been presented, whether the Court of Equity 
would not have sustained it against any one of them, 
who should subsequently have obtained a conveyance from 
the father, inconsistent with it. It seems to be settled, that if 
two expectant devisees, or legatees, agree to divide equally, 
whatever devises or legacies they may take under the will 
of a particular devisor or testator, the argreement of one shall 
be regarded as a valuable consideration for that of the other, 
and the contract will be enforced in equity. Can the case, 
first supposed, be distinguished in principle from the second ? 
If so, can it, nevertheless, be sustained upon the ground of 
being a fair family arrangement? These are interesting en- 
quiries, into which we will not enter, as we think the facts of 
the present case do not fairly present them. The instrument, 
by which the agreement of the parties is testified, purports to 
be executed by the “heirs” of Philip Church, and provides 
for making an inventory and for a division of his property, 
real and personal, or of the proceeds thereof arising from the 
sale, the division to be made, “as we, the undersigned may 
hereafter agree on.” The persons who signed the instrument, 
and who are, therefore, “the undersigned,” are the defend- 
ant, who is a son, and some of the husbands of the daughters 
of Philip Church; and the instrument concludes, “ we, the 
undersigned heirs, being present for this cause and intent, the 
day and date above written.” It is manifest, upon the slight- 
est inspection, that the instrument is open to the criticism 
of being very vague and indefinite as to when, how, and in 
what proportions the property, or its proceeds, were to be di- 
vided between “ the undersigned.” But waiving any objec- 
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tion of that kind, there is no mutuality in the contract, so 
far, at least, as it relates to the land; about which alone, the 
bill seeks relief. The undersigned husbands have a very lim- 
ited interest in the land, compared to that of their wives, who 
are not parties to the instrument at all. Not being parties, 
the femes are not bound by the agreement made by their 
husbands, touching their real estate, and hence, there cannot 
be any mutuality between the defendant and the other par- 
ties to the arrangement. He could not obtain from them an 
equal division of the lands by virtue of their contract, and on 
that account, a court of equity ought not to enforce a specifie 
performance against him, but ought to leave them to what- 
ever remedy the law would give them for the breach of the 
contract by him. 
The bill must be dismissed with costs. 


Per Curiam, Bill dismissed. 





JOHN A. FLEMING and others against A. B. CHUNN. 


Where, by articles of agreement, A is to make title to, and B pay the pur- 
chase-money for land, on a certain day, and B fails to pay the money at 
the time specified, but it is afterwards recovered in an action at law, A in 
the meantime occupying the premises at intervals, it was Held that he was 
liable for a fair rent for such occupation. 

This rent is recoverable in equity, for the reason that it could not be recover- 
ed at law, for want of the legal title. 

Rent due for the occupation of an equitable estate in land, in the life time of 
the cestui que trust, goes to his personal representative, that accruing on 
such occupation after his death, goes to his heirs. 


Cause removed from the Court of Equity of Buncombe 
County. 

Upon the pleadings, the case is this: On the 12th of April, 
1848, Chunn, the defendant, and one Samuel Fleming enter- 
ed into written articles for the sale by the former to the latter, 
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in fee, of certain lots in Asheville, on which were situated a 
store and dwelling honse, then oceupied by the defendant, at 
the price of $5.100, payable on the 10th of July following, or 
at any time thereafter, upon the delivery of possession by the 
defendant. On the 8th of July, 1848, the defendant gave 
Fleming notice that he should be ready on the 10th of July, to 
deliver the possession and convey the premises upon the re- 
ceipt of the purchase money, and requested him to make the 
payment, and receive the conveyance accordingly. Fleming 
did not comply, and the defendant brought an action at law 
against him for the purchase money. Pending the suit, Flem- 
ing died intestate, and it was revived against his administra- 
tor, and judgment recovered thereon for the purchase money, 
and interest thereon from July 10th, 1848, which was paid.— 
Very soon afterwards, the defendant exeeuted a deed in fee to 
the present plaintiffs for the premises—they being the chil- 
dren and heirs-at-law of Fleming; and they entered into the 
premises. The bill alleges, that until he made the deed, the 
defendant used, and occupied the premises, and that $400 per 
annum, is a reasonable rent, during that period, and the 
prayer is for an account and payment of such rent. The an- 
swer admits the occupation and enjoyment of the premises by 
the defendant for part of the time mentioned in the bill, but 
denies it for the residue of the time, and states that the de- 
fendant, having no use for them, both the store and dwelling 
house were shut up and not occupied by any one, for conside- 
rable periods. It insists, also, that the defendant was not 
bound to give possession until the purchase money was paid, 
and had the right to the immediate enjoyment of the premis- 
es, without liability for rent or profits. 


Shipp, for the plaintiffs. 
‘NV. W. Woodyfin, for the the defendant. 


Rorrin, J. As the defendant recovered at law, the pur- 
chase money, with interest on it from the 10th of July, 1848, 
(when, upon payment of the price, Fleming, was by the terms 
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of the contract entitled to the possession,) the property and 
the profits of it, are to be regarded in equity, 2s belonging to 
Fleming, for that time. The profits of the premises came in 
the place of the interest which constitutes the profits on the 
price. But the defendant is not liable for rent except for 
those periods, during which he had the enjoyment. A vendor, 
who retains the possession and the title, as a security, not 
merely for the payment, but for the punctual payment, of the 
purchase money, is not precisely like a mortgagee, who turns 
the mortgagor out of the premises yielding, or that might 
yield profits, and enters himself. Such a mortgagee may be 
justly chargeable with the profits made by him, and also, with 
such as he might, and, therefore, ought to have made; for he 
is at liberty to occupy or let the premises, and, unless he 
means to do so, and apply the profits to the mortgage debt, he 
ought not to eject the mortgagor. But, a vendor, in a case 
like this, is under no obligation, and has no authority, but by 
the direction or request of the vendee, to let the houses, to the 
possession of which the vendee may entitle himself at any 
moment, by the payment of the price. Therefore, the defend- 
ant, in this case, is liable only for a fair rent for such parts of 
the premises as he may from time to time have occupied and 
enjoyed; and, he is liable for that upon the principle, that he 
has derived benefit to that extent out of the equitable estate 
of his vendee. 

But the plaintiffs are not entitled to the whole of that rent; 
because, that which accrued in Fleming’s lifetime, formed 
part of his personal estate, and went to his administrator.— 
But they are entitled to that for the term between their fath- 
er’s death, and the conveyance and surrender of the premises 
to them; and they are entitled to receive it here, because 
they could not recover it at law, for the want of the legal title 
at that period. There must, therefore, be a reference to the 
clerk to enquire for what period the defendant occupied the 
premises, or any, or what part thereof, or let the same, and to 
fix a reasonable rent for the same, and, after making the de- 
fendant all just allowances for taxes, repairs, and other proper 
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outlays, report the sum which the defendant ought to pay the 
plaintiffs for the rent or profits of the premises by him made 
or received. 


Per Cvriam, Decree accordingly. 








JESSE MULLINS against DAVID C. MCCANDLESS and another. 


One, from whom the equitable right of the plaintiff has been obtained by 
compromise, but against whom there is no claim and no prayer for relief, 
need not be made a party to a bill against the agent who effected the com- 
promise alleging a fraudulent dealing with the proceeds of the compromise. 

Where one, in a confidential relation, uses the influence and advantages of 
his position, to make an unequal contract with his dependent or inferior, 
Equity will relieve against such contract. 

(Polk v. Gallant, 2 Dev. and Bat. Eq. 395; Thompson vy. McDonald, Ibid. 
463; Thorpe v. Ricks, 1 Dev. and Bat. Eq. 613; Buffalow v. Buffalow, 2 
Dev. and Bat. Eq. 241; Deaton v. Monroe, 4 Jones’ Eq. 39, cited and ap- 
proved.) 


Cavsr removed from the Court of Equity of Watauga county. 

The plaintiff alleges in his bill, that he was the owner of a 
negro woman, named Silvey, and her four children, William, 
John, Matilda, and Anderson, also of a tract of land, adjoin- 
ing the defendant, Horton, on which he lived, containing 
about 75 acres; that he was old, feeble in mind, unacquaint- 
ed with business, and helpless, and had no family but his 
wife, who was also old and infirm; that on the 22nd day of 
January 1852, he yielded to the repeated solicitations of 
his nephew, one Larkin Hodges, to convey to him all the said 
negroes, and took from him a bond, conditioned to support 
himself and his wife during their lives ; that at the same time, 
it was distinctly understood and agreed, that the said Larkin 
should remove to plaintiff’s home, and that the slaves were 
not to be removed from that place; that said Larkin did re- 
move to plaintiff’s land, and for several years did comply, 
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indifferently well, with his contract, but afterwards became 
totally regardless of it; that among other departures from his 
agreement, in the year 1857, he conveyed the two slaves, 
William and John, to his two sons, William and Edward, 
without the knowledge of plaintiff, who took them away from 
plaintiff against his will, and sold them to a trader, who car- 
ried them to the county of Rutherford ; that in his perplexity 
and distress at such faithless conduct, the defendants, McCand- 
less and Horton, approached the plaintiff and tendered him 
their sympathy and assistance; that the former of these, was 
the sheriff of the county, in which he lived, and the other had 
filled that office, and was his near neighbor; that they were 
men of character and jad always been friendly, so that he 
readily accepted their proffered services; he gave them a 
power of attorney to act in the business, and they followed 
the slaves, John and William, to where they had been sold, 
in the county of Rutherford, and there had the two sons of 
his nephew Larkin, arrested on a writ, returnable to the Su- 
perior Court of Watauga, and the same process served on 
Larkin Ilodges and one other person, whom they said was in 
confederacy with the others; that on returning, the defend- 
ants told plaintiff what had been done, and told him that the 
other slaves, Silvey, Matilda and Anderson, were not safe in 
his possession, for that the Hodges intended to get them from 
him by force or fraud, and run them out of the country; that 
he was greatly alarmed and distressed at this information, 
without funds or money, and in his great need, adopted the 
suggestion of the defendants, that he should convey the slaves 
to them, and put them into their possession ; that a bond was 
accordingly executed, the condition of which was, “that 
whereas, the said Jesse Mullins, has this day conveyed to the 
said Horton and McCandless three negro slaves, a woman and 
two children, which he is legally possessed of as he claims, and 
as there is other claims on the same ; now, if the said Horton 
and McCandless shall deliver to the said Jesse Mullins, his 
heirs, executors and assigns, the above negroes, after they 
have established a good and lawful title to them, then this 
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obligation to be void, otherwise to remain in full force ;” that 
a few days after this, the defendants made a compromise with 
Larkin Hodges, in which, as plaintiff’s agents, they agreed 
that he, Hodges, might retain the slaves, William and John, 
as his right, but was to surrender all right ard title to the 
other slaves, and the plaintiff, on his part, was to relinquish 
all interest in the bond taken for the support of himself and 
wife, and the plaintiff was to dismiss the suit brought against 
said Larkin and others for the abduction of the slaves; that in 
fulfilment of this compromise, the slaves, Silvey and her two 
children, were conveyed to the defendants, not as agents, but 
individually, and the bond, held on Llodges, was surrendered 
to him, and plaintiff released, by deed, all claims to the slaves, 
William and John ; that abusing the confidence which plain- 
tiff so implicitly had in these defendants, by pretending that 
he was still in great danger, they persuaded plaintiff to ae- 
quiesce, for the present, in the conveyance made by [lodges 
on the compromise, and to let the title to the negroes, Silvey 
and children, remain in them, and furthermore, they persua- 
ded him to convey to them the tract of land, on which he 
lived, in fee, which was worth ———, and to take back a life- 
estate for his own life, and at the same time, they deceitfully 
prevailed on the plaintiff to take their bond to support him- 
self and his aged wife for their lives ; that even this was done 
also under a promise and assurance that plaintiff should not 
again be disturbed in the possession of Silvey and her chil- 
dren, but immediately on the completion of this hard arrange- 
ment, to show how selfish and interested had been the inter- 
ference of the defendants, they forthwith took exclusive pos- 
session of Matilda, the elder child of Silvey, and asserted the 
absolute right and dominion over all these slaves under the 
deed made them by Larkin Hodges ; he alleges that the tak- 
ing this conveyance to themselves, when acting as his agents, 
was a fraud upon his rights, and was designed and intended 
to accomplish the deceitful scheme, whereby they have got 
all he is worth for a very small consideration, and by their 
pretended kindness, leave him worse off than he was in the 
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hands of the Hodges, by the value of the land. The prayer 
of the bill is for an injunction to restrain the defendants from 
taking Silvey and Anderson from the possession of the plain- 
tiff, and from selling Matilda or removing her out of the 
county ; that the conveyance to them from Larkin Hodges, 
may be declared to be void and surrendered for cancellation, 
and for general relief. The defendants demurred, and the 
cause being set down for argument, was sent to this Court. 


Gaither and Edney, for the plaintiff. 
Folk and Lenoir, tor the defendants. 


Barrie, J. The demurrer is founded mainly on the objec- 
tion that Larkin Hodges, is not made a party to the suit.— 
With respect to him the bill charges that the defendants, 
as the duly authorised agents of the plaintiff, compromised 
the matters in dispute between him and the said Hodges, and 
fraudulently took from the latter a conveyance for the slaves, 
now in controversy, to themselves instead of the plaintiff, as 
they ought to have done. The bill sets up no claim against 
Hodges, and prays for no relief against him. He is then, ac- 
cording to the allegation of the bill, an assignor, all of whose 
interest has been transferred to the defendants, and this is 
admitted by the demurrers. In such a case it is settled, that 
the assignor is not a necessary party to a bill, seeking relief 
against the assignee alone ; Polk v. Gallant, 2 Dev. and Bat. 
Eq. 395; Thompson v. McDonald, ib. 463. See also Thorpe 
v. Ricks, 1 Dev. and Bat. Eq. 613. 

The more general ground of demurrer for want of equity in 
the bill, is equally untenable. The allegations are, that the 
plaintiff was old, illiterate, unacquainted with business, fee- 
ble-minded, and friendless; that he had just been grossly de- 
ceived by his nephew, and was likely to be greatly injured by 
him; that the defendants, one of whom was the sheriff of the 
county, and the other had been so, came to him, professed to 
be his friends, and proposed to become his attorneys in fact, 
with no purpose of gain to themselves, but solely with the 
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view to recover his slaves, which the sons of his nephew had 
wrongfally carried off, and to assert his rights against that 
nephew; that under these circumstances, the defendants, by 
the fraudulent means set forth in the bill, obtained the con- 
veyances for his land and slaves, against which it is the ob- 
ject of the bill to obtain reiief. The facts thus related, are 
admitted by the demurrer to be true, and it would be a re- 
proach to any court, professing to be governed by the princi- 
ples of equity and good conscience, not to give the relief 
prayed. This Court, at least, will not hesitate to do so; and, 
in doing so, it is only carrying out the principles established 
by former adjudications. See Buffalow v. Buffalow, 2 Dev. 
and Bat. Eq. Rep. 241, and Deaton v. Monroe, 4 Jones’ Eq. 
89, and the cases therein cited. 

The demurrer is overruled with costs, and this will be cer- 
tified to the Court below, to the end that the defendant may 
be ordered to answer the bill. 


Perr Curiam, Demurrer overruled. 


DAVID JUSTICE against JOSEPH CARROLL and others. 


Where the interest of one, holding a bond for title to land, was sold at execu- 
tion sale, and the obligee induced one to purchase it, who afterwards sold 
it to another at an advance on his bid, and this last sold it to the original 
vendor, (all parties believing the sale to be valid) it was Held, that neither 
the obligee in the title-bond, nor his assignee, who was the person that bid 
off the interest at sheriffs sale, could call on the obligor for a specific per- 
formance, he having parted with the legal title to one who paid a full price, 


and had no notice of an adverse equity. 


Cavsr removed from the Court of Equity of Cleaveland Coun- 
ty. 

Joseph Carroll, being the owner of a lot in the town of 
Shelby, sold it to Lewis Justice, and executed to him a title- 
bond for the same, dated 2nd of February, 1852. Some four 
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years thereafter, Lewis Justice assigned his interest in such 
title-bond to the plaintiff, David Justice, as he alleges in his 
bill, for a valuable consideration, and the suit is instituted by 
the latter, as assignee, to compel Carroll to the specific per- 
formance of his contract, by making a title to the lot in ques- 
tion. The bill alleges that most of the purchase money was 
paid to Carroll, but that the plaintiff was able and ready to 
pay the remainder, and had offered do so, but that the defend- 
ant Carroll, had refused. The bill states, that “before the 
purchase money had been paid therefor, several justices’ exe- 
cutions were levied on the said lot, as the property of the said 
Lewis Justice, duly returned to the County Court of the said 
county, orders of sale duly and regularly obtained, and writs 
of venditioni exponas, issued, under which the interest of the 
said Lewis was sold, when your orator became the purchaser. 
At the time, he supposed he would, by the said sale, acquire a 
good title thereto, and, on the payment of the purchase mo- 
ney due upon the preceding contract, be entitled to call for, 
and enforce a conveyance of said land, from the defendant, 
Carroll, to himself, but being informed otherwise, and, inas- 
much as he had been induced to make the purchase at the in- 
stance and request of the said Lewis Justice, in pursuance of 
which he had advanced money for his benefit, he, the defend- 
ant, Lewis, agreed by parol, to assign to your orator all the in- 
terest which he had in, and to the said premises, and in pur- 
suance of this contract, he did, on the 12th of June, 1856, as- 
sign and deliver to your orator the bond which he so held on 
‘Joseph Carroll.” 

The bill further alleges, that subsequently to the plaintiff’s 
purchase at execution sale, the defendant, Joseph Carroll, sold 
the premises to the defendant Dellinger, who has entered into 
the possession thereof, and refused to recognise the equity of 
the plaintiff, although both he and Carroll had full knowledge 
of the same at the time they contracted in relation to the said 
lot. 
The answer of John Dellinger states, that in 1853, he con- 
tracted for the lot in question with Carroll, and, the same be- 
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ing vacant, he entered thereon, and commenced building and 
making other improvements; that, on the 19th ef January, 
1854, Carroll conveyed it to him by deed, he having paida « 
fall price for the same; that he continued to improve the lot 
until he had expended some seven hundred dollars thereon, 
without having the slightest knowledge that either of the Jus- 
tices had any equitable claim thereto. He alleges that these 
improvements proceeded under the eyes of both David and 
Lewis Justice, and they neither of them gave him any notice 
of their claim, until the land became suddenly enhanced in 
value, by the prospect of a rail-road’s being made near to it; 
immediately after which time, this suit was brought. 

Joseph Carroll, in his answer, says that at the execution sale 
spoken of in the bill, David Justice bid off the lot in question, 
and shortly thereafter, assigned his bid to one Benjamin Jus- 
tice, who took possession of the bond which he, Carroll, had 
given, and the sheriff’s receipt which David Justice had ta 
ken on the sale made under the executions; that shortly after 
this, he bought Benjamin Justice’s interest in the lot, and 
paid him a large advance on his outlay; that he took no writ- 
ten memorial of this sale, but took up from the said Benja- 
min the title bond, which he had given to Lewis Justice for the 
lot; that after this, he sold and conveyed the property to Del- 
linger, who went on to improve it, as stated in his answer. 

The proofs establish, that David Justice sold the interest 
which he acquired by the purchase at the sheriff’s sale, to 
Benjamin Justice, for a prefit of two dollars. 


Shipp and Bynum, for the plaintiff. 
Lander, for the defendants. 


Pearson, C. J. Where the purchase money of land is not 
paid in full, and the title remains in the vendor as a security, 
it is settled that the vendee, or his assignee, has not such an 
equitable estate as is liable to be sold under an execution by 
force of the statute, because it is a mixed trust, and the ven- 
dor holds the legal estate in trust to secure himself, and then, 
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in trust for the vendee, so that the purchaser at execution sale 
could not have the legal estate consistently with the right of the 
vendor to hold it as a security. If, therefore, Lewis Justice 
had been passive in respect to the execution sale, his equity 
to have a title upon the payment of the balance of the pur- 
chase money, would not have been affected by it, and the 
plaintiff, as his assignee would have been entitled to the re- 
lief which the bill seeks to enforce. 

But, he was not passive in respect to it; on the contrary, in 
order to show how it happened that after the plaintiff had as- 
signed his bid at the sheriff’s sale to Benjamin Justice, Lewis 
Justice was induced to assign his interest in the land to the 
plaintiff, he alleges in his bill, that “inasmuch as he had been 
induced to make the purchase at the instance and request of 
the said Lewis Justice, in pursuance of which he advanced 
money for his benefit, he, the defendant Lewis agreed by pa- 
rol to assign to your orator, all the interest which he had in 
the premises, and, in pursuance thereof, afterwards assigned 
the bonds for title,” &e. 

So, the question is, can the plaintiff, who stands in the shoes 
of Lewis Justice, on any principle of “‘justice” and fair deal- 
ing, call for a specific performance of the original contract, 
made by the defendant Carroll? We have this case: Lewis 
Justice induces the plaintiff to buy his interest in the land 
which was exposed to sale under an execution, the plaintiff, 
for valuable consideration, assigns his bid to Benjamin Justice, 
who sells to Carroll, the original owner, and he sells to Del- 
linger for a full price, and executes to him a deed, all the par- 
ties being then under the impression that the sale by the sher- 
iff to the plaintiff, and the transfer of his bid to Benjamin 
Justice, and the assignment by him to Carroll had extinguish- 
ed the equity of Lewis Justice, and put it in the power of 
Carroll to make a title discharged from all equities growing 
out of the prior dealings in respect to the land. But it is 
discovered that the interest of Lewis Justice was not liable to 
execution sale, and, thereupon, he assigns his interest to the 


plaintiff. 
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Now, although, according to the moral perception of David 
Justice, the plaintiff, he may supose that he is at liberty to 
call for a specific performance of the original contract, and to 
compel Dellinger, who is an innocent purchaser, at a fair 
price, to convey the title to him, yet, it is manifest, from the 
bare statement, that common justice and good conscience, 
alike forbid, either Lewis Justice, whose debts were paid, by 
reason of his inducing David Justice to become the purchas- 
er at execution sale, or David Justice, who transferred his 
bid at an advance of two dollars to Benjamin Justice, to take 
advantage of the fact that the interest of Lewis was not the 
subject of sale, under execution. The request of Lewis, that 
David should buy his interest, and the fact, that by reason 
thereof, his debts, to the amount of the value of the interest 
to which he was entitled in the land, were discharged, makes 
it iniquitous that he or David, who got clear of his bid at a 
small advance, should, afterwards, combine and confederate 


in order to deprive a bona fide purchaser of the title. So, ae- 
cording to the plaintiff's own showing, he has no standing- 
place in a Court of Equity. 


Per Curiam, The bill dismissed with costs. 





THOMAS F. ELLIOTT azd others, against SAMUEL POSTEN and Wife. 


The increase of a female slave, born after the making of a will, made in 1850, 
and before the death of the testator, does not pass under a bequest of the 
mother. 

A wagon was held to pass under the terms, “all my farming utensils.” 

Property not disposed of by a will, always forms the primary fund for the 
payment of debts and funeral expenses. 


Cavss removed from the Court of Equity of Cleaveland county. 

The plaintiffs are the brothers and sisters, nephews and 
nieces of James P. Doggett, and filed this bill against his 
widow, who is the almost universal legatee, and exeeutrix of 
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the said James. She has, since the death of Doggett, inter- 
married with the defendant, Posten. 

It is alleged that a negro child was born of a certain female 
slave, Mahala, given by the will to Mrs. Posten, after the ma- 
king of the will, and before the death of the testator, and that 
a certain wagon and a buggy were left out of the will; that 
there is no residuary clause in said will, and, therefore, that 
this property goes to the next of kin, by the statute of distribu- 
tions. They allege, in their bill, that this property has been 
sold by the defendants, and has been bought in by themselves, 
or for their benefit, at an undervalue, and that the same is now 
in their possession. The prayer is for a resale of the property 
mentioned, and for an account and settlement. 

The defendants admit the birth of the child, mentioned in 
the ball, before the death of the testator, and that the buggy 
was left out of the will. They say, however, that in the will 
of Mr. Doggett, is the following clause, “I give-and bequeath 
to my wife, Anne Jane Doggett, all my household and kitch- 
en furniture, also, all my farming utensils and ox-cart and ox- 
en,” and that the wagon in question passed to her as part of 
the farming utensils. They state, in their answer, that the de- 
fendant, Mrs. Posten, supposing she was entitled to all the 
property, paid the debts of her former husband’s estate out of 
her own means, but they insist that if this property, or any 
part of it, is not disposed of by the will, that it is the primary 
fund for the payment of debts, and that they are entitled to 
reimbursement out of it, for the funds advanced towards the 
testator’s debts. Replication, commission and proofs. The 
cause being set for hearing, was transmitted. 


Shipp, for the plaintiff. 
Lander and Avery, for the defendant. 


Barrie, J. There is nothing in the will of James P. Dog- 
gett, which was executed in the year, 1850, to take the child 
of the woman, Mahala, which was born after that time, and 
before the death of the testator, out of the general rule, and 
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make it pass under the will. The child is, therefore, undis- 
posed of, and belongs to the next of kin. The same.is the 
case with respect to the buggy ; but, we think the wagon was 
bequeathed to the widow under the general description of all 
the testator’s “farming utensils.” The word “utensil,” ac- 
cording to Webster, is derived from the latin verb “wor,” 
and signifies “an instrument; that which is used; particularly 
an instrument or vessel used in a kitchen or in domestic or 
farming business.” A wagon “is an instrument” generally 
used in farming business, and in some parts of the country al- 
most as necessary as a plough ora hoe. In 1 Roper on lega- 
cies 211, we find it stated that the word “utensil” will em- 
brace every thing thatis “necessary for household purposes or 
applicable to the trade or mystery to which the term has ref- 
erence.” The argument that the extent of the term is narrow- 
ed in the will, now before us, by the insertion of the word “ ox- 
cart,” will prove too much, as it would exclude “oxen” from 
the import of the term “stock of cattle.” The word “ox-cart 
and oxen,” were evidently added out of abundant caution.— 
The plaintiffs, as the next of kin of the testator, have a right 
to treat the sale and purchase of the negro child, in question, 
by the executrix and her husband, as a nullity, and to have 
it resold for the purposes of a partition among them. The 
defendants are entitled to a reasonable compensation for their 
expense and trouble in keeping and taking care of it. The 
defendants must account for the buggy at a fair price, accord- 
ing to its value at the time of the testator’s death. The debts, 
including the funeral expenses of the testator, are a charge 
upon the negro child and buggy, as personal chattels undis- 
posed of by the will, as such property always forms the pri- 
mary fund for the payment of debts, in the absence of a spe- 
cial provision in the will to the contrary. There may be a 
decree for a sale and an account, upon the principles declared 
in this opinion. 


Per Curiam, Decree accordingly. 











SAMUEL CABE and others against SAMUEL B. DIXON and others. 


Where, on a contract to lease a mine for twelve months, in order that search 
might be made for minerals, it was agreed that the lessor should make a 
good title to one half of the minerals discovered, and the lessees per- 
mitted other persons (claiming a right) to make explorations and discove- 
ries, which added greatly to the value of the property, without offering to 
assist, it not appearing that they were ready or able to do the necessary 
work, it was Held that they were not entitled to a specific performance, 


Cause removed from the Court of Equity of Macon county. 
Samuel B. Dixon, was seized in fee of a small tract of land 
in Macon county, of about 56 acres, which, about the 1st of 
January, 1851, he contracted to sell to his brother, George W. 
Dixon, at $50, about $20 of which, was paid down, and the 
remainder secured by bonds, at one, two and three years in 
equal instalments, and took a bond from him in the penalty 


of $110, to make him, the said George W. Dixon, a title to the 
same as soon as the last note was paid. While this contract 
was in force, the said George W. Dixon executed to the plain- 
tiffs the following contract in writing: 

* North Carolina, Macon County. 


“ Be it known to all whom it may concern, that 1, George 
W. Dixon, of Macon county, North Carolina, this day lease 
unto John Cabe of Fannin county, Georgia, and Samuel 
Oabe and Leander IF’. Cabe and L. D. Cabe, of Macon county, 
North Carolina, my lot of land, I purchased of S. B. Dixon 
in the 13th District, for the term of twelve months, from this 
date, for the purpose of mining and searching for copper or 
any other valuable mineral: Therefore, should the said Cabes 
discover, or cause to be discovered, any copper or other valu- 
able minerals on said lot, in said time, then, I agree, and here- 
by bind myself, to make, or cause to be made unto the said 
Cabes, their heirs or assigns, good and lawful titles to one half 
of said mineral or minerals, together with the undisturbed 
right of way, wood and water, for mining purposes. 

June 7th, 1854. Signed, Gro. W. Drxon.” 
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One fifth of the interest, thus conveyed, the parties sold to 
Aaron Matthews, and a memorandum thereof is endorsed on this 
paper, and he thus becomes, with the Messrs. Cabes, a party 
plaintiff. 

The bill alleges that in pursuance of said contract of lease, 
plaintiffs “ prepared to develop all the mines on the said land, 
and went for that purpose, but that the defendant, George W. 
Dixon, and the other defendants, their confederates, refused 
to let them enter upon said land for that purpose or any oth- 
er ;” that they destroyed the written obligation which Samnel 
B. Dixon had given to George W. Dixon, and that the former 
then proceeded, and did lease the premises to the defendants, 
Saunderson, Ledford, Curtis, Cook, Trusty and Forrester, who 
gave to the said George W. Dixon a written obligation, in the 
penalty of $10,000, to hold one half of said land in trust for him 
in fee ; that this was all done with a full knowledge, on the 
part of these defendants, of the plaintiffs’ equitable rights. 
The plaintiffs allege that they again and again requested to 
be let into possession, and as further inducement, offered to 
pay to S. B. Dixon all the remainder of the purchase-money 
due him from G. W. Dixon, which turned out to be $37,62, 
which was refused, and the plaintiffs were fraudulently and 
forcibly prevented from testing the mine, while “ they, (the 
defendants,) interfering thus improperly, have, at little cost, 
at the very point at which they (plaintiffs) intended to com- 
mence work, discovered a valuable and rich copper vein.” 
The prayer is for a specific performance and an account. 

All the defendants answered. George W. Dixon says that 
he supposes he did execute a paper, like that set out in plain- 
tiffs’ bill, but that he was very drunk when it was done, and 
was made so by the contrivances of .the plaintiffs, Leander, 
Lorenzo and Samuel Cabe, and, therefore, thinks plaintiffs 
ought not to have the relief sought. He further says, that in 
the fall before, he had given Forrester and Trusty a lease on 
it, and the exclusive right to work, in searching and operating 
for metals thereon ; that one-fourth of the minerals discovered, 
was to be their compensation for such services, and the said 
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George was to bear an equal share of the expense after the 
mine was opened, and an exhibit is filed of that purport, da- 
ted 2ist of November, 1853; that Forrester and Trusty, in 
the month of September, 1854, commenced working the mine, 
and, associating the defendant Cook with them, they, in Oc- 
tober following, made discoveries of copper to some extent ; 
that in December, the mine, under their operations, proved to 
be very promising ; that during the progress of these explo- 
rations, between September and December, finding the ex- 
pense very heavy, and the associates being poor, they took 
into their company the other defendants, Sanderson and Led- 
ford, who contributed materially to the means and participa- 
ted in the efforts to develop the mine. Various sub-divisions 
and modifications of the interests of the parties took place, 
and the other defendants, Grady and Curtis, were also admit- 
ted on certain terms, all of which shares, interests and modi- 
fications of the association, are set forth in the answers and by 
exhibits, but are not essential in the view taken of the case 
by the Court. It appears from the proofs filed, that during 
the progress of the work, the plaintiffs, or some of them, were 
often present; that they made frequent enquiries as to the 
extent of discoveries made, and were informed, without re- 
serve, of the results, but made no offer, and asserted no right 
to participate in the expense or profits of the enterprise until 
after the property had become of very great value, (one 48th 
part having, at one time, sold for $500, and the other interests 
being considered of proportionate value.) 

The cause was set down for hearing on the bill, answers, 
proofs, exhibits and former orders, and sent to this Court. 


Shipp and Merriman, for the plaintiffs. 
NV. W. Woodfin, J. W. Woodfin and Dickson, for def’ts. 


Pearson, C. J. The equity of the plaintiffs is not made 
ont, because there is no proof that they “ discovered or eaus- 
ed to be discovered any copper or other valuable mineral” on 
the land mentioned in the pleadings, which was the eonsider+ 
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ation of the argreement, which the bill. seeks to have specifi- 
cally performed; nor is there any proof that they were pre- 
pared, or able, or offered to do the work necessary to test the 
mine ; on the contrary, according to the proof, they stood by 
and allowed the defendants to be at the expense and labor of 
testing the mine, and now seek, without having paid any con- 
sideration, or having made any outlay of money, or labor, to 
deprive the defendants of a title which they have paid for by 
labor and money. 


Per Curiam, Bill dismissed. 








WILLIAM PARKER and others, against THOMAS PARKER and others. 


« Increase” annexed to the gift of a female slave, in a will, does not, per se, 
pass the issue born before the the testator’s death; and the Court cannot 
reject a word which makes a phrase insensible, and substitute another which 
makes it sensible, in order to make such increase pass, unless something in 
the will itself justifies such rejection and substitution. 


CavsE removed from the Court of Equity of Rutherford county. 

William Parker made his will in March, 1844, and gave all 
his property, real and personal, to his widow, Polly, during 
her natural life, and then, after giving land and slaves specifi- 
eally, to several of his children, after the death of their moth- 
er, he gives to an idiot son, James, “three negroes, Jack, Jim, 
and Till, and Till’s increase of this my will, to him and his 
heirs forever”; and he afterwards adds, “ Now, my will is, that 
my sons, Thomas and Elijah, be constituted guardians for my 
son James, as long as he lives, and, if they, Thomas and Eli- 
jah, do live longer than my son, James, the said Thomas and 
Elijah, are to divide my son James’ estate between them, 
share and share alike.” The testator died in 1854, and the 
executors, Thomas and Elijah, proved the will, and the estate 
of the testator was held by Mrs. Parker until her death, which 
happened in April, 1858. Between the making of the will, 
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and the death of the testator, the woman, Till, had issne sev- 
eral children, and upon the death of Mrs. Parker, the sons, 
Thomas and Elijah, took possession of the three slaves, given 
in the will to James, and also, the issue of Till, claiming them 
for their idiotic brother. The bill is filed by some of the tes- 
ator’s next of kin, against Thomas, Elijah and James, and 
some others of the next of kin, alleging that the issue of Till, 
before the death of the testator, did not go with Till to 
James, Elijah and Thomas, but, there being no residuary 
clause in the will, were undisposed of, and subject to distribu- 
tion and division, between all the next of kin, and to that end, 
prays for a sale of the slaves. The answers submit the con- 
struction to the Court, contending that it was understood by 
the whole family, that Till’s children were intended as a part « 
of the provision for James, after he should leave the protec- 
tion and care of his mother. 


Gaither, for the plaintiffs. 
Avery, Shipp, and Hoke, for the defendants. 


Rurrin, J. There have been so many cases holding, that 
“increase” annexed to the gift of a female slave does not per 
se, pass her issue, before the testator’s death, as to make the 
doctrine familiar to the whole profession. But the Court has 
readily looked to any thing in the will tending to show that 
“increase” was used in a more enlarged sense, and allowed it 
to control the meaning, if it could control it. We should be 
quite willing to do so here, if we could; for a Judge may per- 
sonally suppose that the testator meant the largest gift to his 
son James. But that is conjecture, merely, formed on collat- 
eral circumstances, and not on any thing the testator has said 
in his will, either directly, as declaring his intention, or indi- 
rectly, as declaring a fact from which the intention might be 
inferred. There is, indeed, in this will, a peculiarity, as it 
gives “Till’s increase of this my will,” and the Court consid- 
ered much, whether any thing could be made of that mode of 
expression. It cannot, we believe. If the word, instead of 
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being of, had been after, it would have been clear enough; 
and the Court would be quite willing to read the will thus, if 
any reason could be given for it. One word may be substita- 
ted for another, to effectuate an apparent intent. But one 
word cannot be thus substituted, in order, first, to create an in- 
tent, and then to execute it. The increase “of my will,” is 
insensible, and must remain so, unless it be supposed that @f- 
ter was left out, and of put in by mistake. But, as was just 
said, no good reason can be assigned for that supposition, ex- 
cept barely, that after would make sense; and that is not suf- 
ficient to show that such was the sense meant by the testator. 

The Court, therefore, concludes, though with some reluc- 
tance, that the issue of Till, in the testator’s time, are, after 
. the death of the widow, subject to distribution amongst those 
entitled under the statute of distributions; and, for the pur- 
pose of distribution, there may be a decree for a sale by the 
executors, on the usnal credit and an account. The fund 
must pay the costs. 


Per Curiam, Decree accordingly. 








JOSEPH THOMPSON, Executor, against JOHN MITCHELL and wife 
and others. 


A limitation by will of slaves and other property to one, for her support du- 
ring her life, “ and what remains at her death, to be sold and equally divi- 
ded among the heirs of her body,” vests the proceeds of the property sold, 
by the rule in Shelley’s case, in her children, and the descendants of such of 


them as may have died, as purchasers. 


Cause removed from the Court of Equity of Alexander county. 

This bill is filed by the executor of Thomas Lackey, seeking 
the advice of the Court upon certain bequests in his will. 
That portion of the will neeessary to a proper understanding 
of the question, is as follows: ‘‘ 3rd. E wilkand bequeathtemy 
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beloved wife, Margaret Lackey, as much of my plantation, 
with the improvements, as will support her her life-time. Al- 
so her own negroes that came by her, and her own beast, and 
so much honsehold and kitchen furniture as will be necessary 
for her, with as much of my stock of cattle, hogs and sheep ; 
and, at her decease, what remains, to be sold and equally di- 
vided among the lawful heirs of her body.” 

One of the questions raised by the executor is, whether the 
words “ what remains, to be sold, &c.,” applies to the slaves 
as well as the other property mentioned in that connection. 

Margaret Lackey, the widow and legatee above mentioned, 
made a will, in which she bequeathed all her property to 
three of her daughters, Amy Thompson, Elizabeth Hines and 
Margaret Mitchell, and the husbands of these legatees insist 
that by virtue of the recited clause, in the will of Thomas 
Lackey, his wife, Margaret, took an absolute estate in the ne- 
groes and other property, and upon the sale, after her death, 
the whole proceeds passed to them. / 

There are other children of Mrs. Lackey, and the children 
of several, whose parents died in her life-time, but after the 
death of Thomas Lackey. These others, the surviving chil- 
dren of Mrs. Lackey, insist that the construction contended 
for by the three daughters, Mrs. Thompson, Hines and Mitch- 
ell, is wrong, and that only an estate for life vested in Mrs. 
Lackey, under the will of her husband, with a limitation over 
to all her children that may be alive at her death. 

The children of the deceased children of Margaret Lackey, 
insist upon the latter construction of the will, with this differ- 
ence, that they claim to participate in the division as repre- 
senting their deceased parents. 

The executor feeling that it would not be safe for him to 
assume either of the above constructions, of the said will, to 
be correct, and to act upon it as such, calls upon the said sev- 
eral parties to interplead, and let the matter be settled, for his 
protection, by a decree of this Court. 

The answers of the defendants reiterate the several views 
as attributed to them by the plaintiff. 
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The cause was set down on bill, answers and exhibits, and 
sent to this Court by consent. 


Boyden, for the plaintiff. 
Mitchell, for the defendants. 


Pearson, C. J. The clause of the will submitted to us for 
construction, is entire and unbroken, and we can see no ground 
upon which the words, “ what remains, to be sold, &c.,” can 
be so detached as to be referable alone to the stock of cattle, 
hogs and sheep, and not be extended to the negroes and other 
property, given in the clause by words making a continuous 
sentence ; it follows, that the negroes vested in Margaret 
Lackey, subject to the legal effect of the direction, “ what re- 
* mains, (at her death) to be sold and equally divided among 
the heirs of her body.” 

We are of opinion, that the words “ heirs of her body,” as 
here used, are words of purchase, and not words of limitation, 
according to the rule in Shelley’s case ; because, by reason of 
the direction, “ what remains, to be sold and equally divi- 
ded,” the persons indicated as heirs of her body, do not take 
the same estate in ike manner, as they would have taken, 
had she taken the absolute estate. It follows, that she took an 
estate for life, with a limitation over to the heirs of her body 
as purchasers. Taken in this sense, heirs of her body, means 
her issue, that is, her children and the descendants of sueh 
of them as may have died, who would represent and stand in 
place of their deceased parent. It must be declared to be the 
opinion of this Court, that under the limitation over, the chil- 
dren of Margaret Lackey, living at the death of the testator, 
Thomas Lackey, took a vested interest under the limitation 
over as purchasers, which, upon the death of any of them, 
devolved upon their personal representatives. 

As none of her children died before the death of the testa- 
tor, leaving issue, it is not necessary to enter upon that ques- 
tion. 


Per Cur, Decree accordingly. 
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MAXFIELD DOUTHETT and wife and others, against PHILIP 8. BODEN- 
HAMER. 


A limitation over of slaves by will “to a daughter and to her children, (should 
she have any) forever; but should she die without children,” then to an- 
other daughter,” &c., is a valid contingent interest, and a Court of Equity, 
on a proper case being made, will protect it by writ of sequestration, against 
a fraudulent removal, or sale of the property. 


Cause removed from the Court of Equity of Henderson 
County. 

Thomas Brummet, of Greenville District, South Carolina, 
by a will, properly executed for that purpose, bequeathed, 
(among other things) as follows: “Third. I will and bequeath 
to my daughter Letta, the following negroes, to wit: Ann and 
Eliza, also, Juliet and her two children, Green and Thomas, 
together with the increase of said negroes, unte my daughter 
Letta, and’to her children, (should she have any) forever; but 
should she die without children, then, and in that case, the 
above named negroes willed to Letta, revert back to my 
daughter, Quintina Douthet, during her life, and at her death, 
to her children forever.” : » 

Fourthly. And, for the support and maintenance of my 
wife, I wish my three negroes, Joe, Adam and Jim, to remain 
in the hands of my daughter Letta, with whom I desire my 
wife to live, and the proceeds arising from the labor of said 
three negroes, Joe, Adam and Jim, to be set apart for the use 
and benefit of my wife, so long as she lives; and at her death, 
I will Joe, Adam and Jim, to my daughter Letta, and at her 
death to her.children, if she have any, but should Letta die 
without children, then I desire that the above named negroes, 
Joe, Adam and Jim, shall revert back to my daughter, Quin- 
tina Douthet, and at her death, to her children forever.” 

Letta, named in the foregoing bequests, and mother, lived 
together for several years in the State of South Carolina, when 
the former intermarried with the defendant, Philip S. Boden- 
hamer, who took possession of the slaves above named, and 
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afterwards, Mrs. Brammett, the widow, having died, the de- 
fendant removed to the county of Henderson, in this State. 

The bill alleges that the defendant’s wife has not, had chil- 
dren, and that there is not much probability of that event ; but 
that Quintina, who is the wife of the plaintiff, Maxfield Douth- 
ett, has now living, several children, who are made parties 
plaintiff with their parents, to this bill. The bill further 
charges, that the defendant removed two of the slaves to Geor- 
gia, and tried to sell them to persons, who were by agreement 
with him, to carry them to Texas, and that he secretly remov- 
ed the rest of the said slaves from South Carolina, and has 
endeavored to sell them in absolute right; and plaintiffs aver 
that there is great danger of their contingency being defeated 
by the unlawful conduct of the defendant, Bodenhamer. The 
prayer is for a sequestration to secure the slaves from being 
carried off, or sold so as to defeat plaintiffs’ rights. 

The defendant answered, denying that he had tried to sell 
all the sales in a distant State, but admitted that hé had en- 
deavered to sell some of them in the State of Georgia, with a 
view of their being carried beyond the jurisdietion of any 
court which could protect the interest of the plaintiffs. He 
stated that the proceeds of the slaves sold, had been invested 
in a tract of land which he held subject to the proper con- 
struction of the will. He further answered, denying the as- 
sertion that there was no probability of his wife’s having’a 
child or children, but said he hoped and believed she would, 
but, whether so or not, he insisted that plaintiffs’ limitation 
over, was too remote to be valid in law.. The cause being set 
for hearing on the bill and answer, was sent to this Court. 


Roberts, for the plaintiff. 
N. W. Woodfin, J. W. Woodfin and Merriman, for the de- 


fendant. 


Pearson, C.J. The question made as to the construction 
of the will of Thomas Brummett, admits of no doubt whatev- 
er. The plaintiffs have an interest contingent, and depending 

7 
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upon the death of the wife of the defendant, without having 
a child, and however “the chances” may be, they have such 
an interest as will be protected by this Court. 

It will be declared to be the opinion of this Court, that the 
limitation over to the plaintiffs in the will of Thomas Brum- 
mett is not too remote, and entitles the plaintiffs as executory 
legatees to have the property secured. A decree will be en- 
tered according to this declaration, and the agreement of the 
parties, in respect to the price of two slaves invested in land, 
to be held according to the limitations of the will. 


Pre Ovriam, Decree accordingly. 





AUGUST TERM, 1859. 





Davis v. Miller. 





JOHN 8. DAVIS, Adm’r and others, against ALFRED 0. MILLER, 


A widow may properly join with the administrator of her husband and his 
heirs-at-law in a petition for the sale of his land to pay debts, and having 
done so, and they having procured an order of sale, she is & proper party 
with the others, in a bill to effectuate such order by removing a cloud from 
the title produced by the fraudulent claim of another; and a bill of this 
character is not multifarious on account of her joinder in it. 


Appeal from an order sustaining a demurrer made by Man ty, 
J., at the last Court of Equity of Watauga County. 

The bill alleges that the piaintiff, John 8. Davis, became 
the administrator of Cyrus A. Allen; that the plantiffs, Wil- 
liam W. Allen, Martha Campbell, James L. Allen, Harvy W. 
Allen, and Cyrus A. Allen, Junior, are his children and heirs- 
at-law, and the plaintiff, Clarissa, his widow; that it appear- 
ing by sale of the personal assets, that they were insufficient 
to pay the debts, they joined in a petition to the County Court 
of Mecklenburg, where was the domicil of the decedent, and 
obtained an order from the said Court, that the administrator 
should sell a tract of land lying in the county of Watauga, of 
which the said decedent was seized at the time of his death, 
and which was particularly described in the plaintiffs’ petition ; 
that before the land could be sold under the order aforesaid, 
the defendant, A. O Miller, procured it to be sold by the 
sheriff under an execution, issuing from the County Court of 
Watauga, against the decedent, O. A. Allen, in his life time; 
that the defendant attended at the sheriff’s sale, and by pre- 
tending at one time, and to some of the persons present, that 
the said ©. A. Allen had no title to the land offered for sale, 
and at another time, and to other persons, that he was bidding 
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for the benefit of the wife and children of the decedent, he 
succeeded in bidding off the land at a price far below its val- 
ue; that he has taken a deed from the sheriff for the land, and 
now repudiates the trust upon which he avowed he was bidding 
at the sale, and insists that he purchased the same bona fide, 
and for his own benefit. The prayer is that the defendant 
may be compelled to bring into Court the sheriff’s deed, to be 
cancelled, and for other and further relief. 

The defendant demurred to the bill, and the same being set 
down to be argued, the demurrer was ordered to be sustained 
and bill dismissed; from which order, plaintiffs appealed. 


Lenoir, for the plaintiffs. 
Folk, for the defendant. 


Battie, J. The case stated in the present bill varies in se- 
veral important particulars from that which was presented by 
the pleadings in relation to the same subject matter in A/- 
len v. Miller, (ante 146,) and in which we sustained a de- 
murrer for multifariousness. There, the bill was filed by 
the widow, and the children and heirs-at-law of C. A. Allen, 
deceased, against the present defendant, Alfred O. Miller, for 
the purpose of converting him into a trustee on account of 
fraud, and also, against the present plaintiff, John S. Davis, 
as administrator of C. A. Allen, praying for an account and 
settlement of the estate of his intestate. The plaintiffs also 
claimed to be creditors of the estate, and sought to have their 
debts ascertained and paid, and the widow prayed to have her 
dower assigned out of the land alleged to have been fraudu- 
lently purchased by the defendant Miller. The bill was mani- 
festly multifarious, and we so declared it to be, for the reasons 
set forth in our opinion. The present bill is filed by the ad- 
ministrator of C. A. Allen, together with the widow and heirs- 
at-law of the deceased, against Alfred O. Miller, and the plain- 
tiffs, state that the personal assets of the deceased having been 
exhausted in the payment of his debts, and there being other 
debts due from his estate still remaining unpaid, it became 
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necessary to sell his lands for the purpose of discharging 
them, and with that view a petition was filed by the adminis- 
tor, heirs-at-law, and widow of the deceased, in the County 
Court of the county where administration on his estate was 
granted; and an order was obtained for selling all his lands, 
and thereby converting them into assets for the payment of 
the debts as prescribed by law. The plaintiffs then charge 
the defendant with fraud in procuring title to the tract of land 
in question, and pra} to have the sheriff’s deed brought into 
Court and cancelled, and for such other relief as may enable 
them to have the said tract of land sold for the purpose of 
paying the remaining debts of the deceased. To this bill, the 
defendant demurred for multifariousness, and his counsel re- 
lies on the authority of the former case. The demurrer can- 
not be sustained. We have already said that the present dif- 
fers from the former case in several important particulars.— 
The difference is manifest from the summary which we have 
given of the allegations of the two bills. In the present, 
all the parties plaintiff joined in the petition for the sale of 
the land, and they have a connected interest in it, and there 
is no repugnancy in their respective rights. They are all in- 
terested in having the cloud of the defendant’s title removed, 
so that the land may be sold for the benefit of the decedent’s 
estate. The administrator and the heirs were certainly necessa- 
ry parties, both in the petition to the County Court and the 
present bill. The widow need not have joined in the petition 
for the sale of the land, but it was not improper for her to do 
so; and if she wished to waive her claim for a specific assign- 
ment of dower in the land, she was a necessary party in order 
to bind her, and to prevent her from setting up a claim for it 
afterwards. Being then a proper party to the petition, it was 
necessary to make her a party to the present suit, the object 
of which is to render the proceedings in the petition in rela- 
tion to the land in question, effectual. There is, therefore, no 
multifariousness in the bill, and the demurrer must be over- 
ruled. The order of the Court sustaining the demurrer must 
be reversed, and this opinion must be certified to the end that 
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the demurrer may be overruled, and the defendant be order- 
ed to answer. 


Per OvriaM, Decree accordingly. 
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J. R. PATTERSON against R. C. MILLER. 


Relief by an injunction, (except in some few cases, to restrain the commissien 
of torts,) is ancillary to some primary equity, and it is improvident to issue 
that writ, where no such primary equity is alleged. 

Where, therefore, it was simply alleged in a bill, that the plaintiff had been 
informed of a superior title to the land, for which the note in question was 
given, and that a suit was pending between other parties, from which it 
appeared that such title might be the better, and that if so, it was doubtful 
whether the defendant was in circumstances to make redress in a suit on 
the general covenants of seizin and quiet enjoyment contained in his deed, 
and no ulterior proceeding is suggested as being contemplated, and not 
even a reference of the title asked, it was Held that it was not proper to 
allow an injunction. 


Appgat from an interlocutory order of the Court of Equity of 
Watauga county, refusing to dissolve an injunction. 

The bill alleges that, in the month of June, 1855, the plain- 
tiff bought a tract of land, lying in Watauga county, contain- 
ing about two hundred acres, from the defendant, and that 
the same had been granted to one Dobson, through whom the 
defendant claims title; that the plaintiff gave three several 
notes for the purchase-money, payable at different dates, and 
that the defendant made him (plaintiff) a deed in fee for the 
premises, with full covenants of seizin and warranty of title ; 
that the plaintiff went into possession and made valuable im- 
provements on the land ; that the said notes having become 











452 IN THE SUPREME COURT. 





Patterson v. Miller. 





due, the defendant brought suit thereon, and having obtained 
judgments in a court of law, has taken out execution, and by 
force thereof has collected one of these judgments, and threat- 
ens to enforce the collection of the others, which it is the object 
of this bill to restrain by an injunction. The plaintiff alleges 
that he has lately been informed, that one John E. Brown is 
claiming title to the land, conveyed by the defendant, under 
a grant to one Cathcart, prior in date to that to Dobson, and 
has brought several actions of ejectment, which are now pend- 
ing in the Superior Court of Watauga county, for the purpose 
of establishing his title to the land in contreversy, and to a 
large extent of adjoining lands; and for the purpose of estab- 
lishing the boundary lines of the grant to Cathcart; that sur- 
veys have lately been made by orders made in these suits, 
whjch have been so run as to include the land conveyed by 
defendant to the plaintiff, and that “if the boundary of the 
Cathcart grant, as run in said surveys, is its true boundary, 
as in the present state of the controversy it seems to be, then 
the title, which the defendant has conveyed, is wholly worth- 
less,” and the said notes were executed under a total mistake 
of facts, both on his part and on that of the defendant, and 
are without consideration ; that the defendant is embarrassed 
with heavy debts, so as to render it very doubtful, whether 
the plaintiff could, in the event of the land being taken by 
such superior title, obtain any redress by suit at law on the 
covenants. The prayer is simply for an injunction and for 
general relief. 

The defendant answered, but as the opinion of this Court 
proceeds upon the plaintiff’s bill alone, it is not deemed requi- 
site to state the contents of such answer. 

On the coming in of the answer, the defendant moved to 
dissolve the injunction, which was refused by his Honor, and 
the defendant appealed. 


Lenoir, for the plaintiff. 
Folk, for the defendant. 
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Pearson, ©. J. The relief by injunction does not per'se 
constitute an equity ; except when it is to prevent torts ; as, to 
stay waste, destructive trespass, and the like; but is ancilla- 
ry to some primary equity which the bill seeks to enforce ; in 
aid of which, the writ of injunction restrains proceedings 
in the courts of common law, until such primary equity can 
be established ; as, to stay execution on a judgment at law, 
until an opposing equity can be set up. It follows that to en- 
title a plaintiff to this ancillary relief, the bill must contain 
matter sufficient to make out some primary equity, in aid of 
which the injunction is asked for. This really seems a very 
plain proposition ; and yet, althongh it has been announced 
time and again by this Court, it is frequently not attended to 
on the circuit. 

The present is an instance of it. The bill does not contain 
matter sufficient to make out any primary equity, in aid of 
which the injunction is asked for, but the object is to stay 
execution on a judgment at law, as an independent equity ; 
without reference to any primary equity, or to any farther 
proceeding in this Court. 

By reason of this fatal defect of the bill, the injunction was 
improvidently granted, and the decretal order must be re- 
versed, and the injunction be dissolved irrespective of any 
matter set out in the answer. 

The bill alleges that in pursuance of a contract the defend- 
ant executed to the plaintiff a deed in fee simple for a tract 
of land, “ with full covenants for seizin and warranty,” under 
which he took possession, and has made improvements; in 
consideration whereof, the plaintiff executed to the defendant 
three bonds for the purchase-money ; upon which, judgments 
at law have been taken, and one of them has been satisfied. 
It further alleges, that there is ground to apprehend that the 
title of the defendant is defective by reason of a grant to one 
Cathcart, which it is supposed covers the land, and is older 
than the grant under which the defendant claims, and that 
the defendant “ is embarrassed with heavy debts, so as to ren- 
der it doubtful whether your orator could obtain redress in an 
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action at law on the covenants, in the event of his losing the 
land.” The prayer is, that the defendant be enjoined from 
collecting the two judgments, which are unsatisfied, “ until 
the farther order of this Court; and for such other and far- 
ther relief as the nature of the case may require.” 

What primary equity does the bill seek to establish? It 
lays the foundation for none. There is no averment of an 
offer to rescind the contract and reconvey, because of the de- 
fect in the title, or of a willingness on the part of the plaintiff 
to do so, and without it, the prayer for general relief is un- 
meaning. No further proceeding seems to be comtemplated 
in this Court except the injunction; no other order is asked 
for; there is not even an intimation that the plaintiff wishes a 
reference in respect to the title, or a suggestion of what action 
is to be taken in regard to it, supposing the plaintiff is entitled 
to have such an order after the contract has been executed 
by his accepting a conveyance, and relying on the covenants 
of seizin and warranty. Nor is there an averment, that the 
plaintiff has instituted a suit at law, or intends to do so, upon 
the covenant of seizin, so as to try, in the courts of common 
law, the validity of the defendant’s title. In short, without 
laying the foundation for any further action in this Court; 
and without proposing to proceed in any other court, the 
plaintiff, being in possession under a deed with full covenants, 
desires to hold the land without paying for it / and to enjoin 
the collection of the purchase-money, for an indefinite time, 
or until those claiming under one Cathcart, who are not par- 
ties to this proceeding, and over whom the Court has no con- 
trol, may see proper to institute an action of ejectment! Itis 
not according to the course of this Court, to allow litigation 
to be commenced and left in a condition, indefinite, unfinish- 
ed, and dependant upon the action of strangers. This opin- 
ion will be certified. 


Per Curiam, Decree accordingly. 
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L. FERRER and others against E. 8. BARRETT and others. 


A surety, upon the principle of quia timet, may file a bill against a counter- 
surety, to enforce his (surety’s) exoneration, though he may not have paid 


the debt. 
In a bill by a surety against a principal and counter-sureties, it was Held that 


the creditor and co-surety were properly made parties plaintiff. 
It was Held, further, that the insolvency of the surety was no obstacle to his 
filing the bill to enforce his exoneration. 


Tue bill states, that Jacob A. Ramsour, was the surety of Bar- 
rett upon several notes and bonds, and becoming uneasy, he 
applied to Barrett for a counter security and indemnity, and 
that, thereupon, Barrett, Briggs, Henderson and Hoyle, exe- 
cuted their penal bond to Ramsour in the sum of $20.000, on 
the 5th of September, 1857, with a condition, that “if Bar- 
rett shall well and truly pay and discharge each and every of 
the bills, bonds, and notes, in or by which said Ramsour is 
bound as surety for the said Barrett, and discharge and save 
harmless the said Ramsour from any all liability for the said 
debts, bills, bonds and notes, then the above obligation to be 
void ; otherwise, to remain in full foree.” That the whole 
amount for Ramsour was bound, as surety for Barrett, did not 
exceed $10.000. That among the debts for which he was thus 
bound, was one to Lorenzo Ferrer, upon a bond for the sum of 
$509.80, dated January 17th, 1856, and due one day after 
date, and executed by Barrett, as principal, and by Rameour 
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and one G. Mosteller, as sureties. That Barrett failed to pay 
the debt to Ferrer, and the latter put it in suit, at law, and 
recovered judgment against the three obligors, in April, 1858; 
but that they had then all become insolvent, and neither of 
them was able to pay any part of it. The bill is filed by Fer- 
rer, Ramsour, and Mosteller, against Barrett, Briggs, Hender- 
sen, and Hoyle, and prays that Barrett may be decreed to ex- 
onerate Ramsour and Mosteller from their liability on the 
debt to Ferrer, by paying the same, and the costs; and in de- 
fault thereof, that the other defendants be decreed to pay it. 

The defendants put in a demurrer for the want of equity, 
which was set down for argument, and the cause transferred to 
this Court. 


Avery, for the plaintiffs. 
Guion, for the defendants. 


tcrrin, J. The demurrer rests on the position that Ram- 
sour could not maintain an action against Barrett on their ori- 
ginal relation of principal and surety, until damnified by the 
payment of the debt, and, by consequence, that he could not 
have an action against the parties on the bond given to him 
as a counter-security. The first part of the proposition is true 
in reference to an action at law; but it is not true with respect 
to relief in this Court. It is the established doctrine in equi- 
ty, that a party, after the debt has become due, may, upon 
the principle of guza timet, file his bill against the principal 
and the creditor, to compel the former to make, and the lat- 
ter to accept payment; because those parties have no right, 
against his will, to keep him bound for a longer time than 
agreed for, so as to enlarge his risk of loss. Now, as be- 
tween Ramsour and Barrett, that is substantially the nature 
of this bill; and it can make no difference that a co-surety, 
Mosteller, and the creditor, Ferrer, are also, plaintiffs; for, as 
regards the latter, it is only signifying his readiness to accept 
payment without compulsion, at the suit of the surety, and, 
as regards the former, asserting his interest in the question, 
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and sanctioning the discharge of the debt to his own exonera- 
tion also. In that point of view, the insolveney of the two 
sureties makes no difference. It might, perhaps, in the case 
of a certified bankrupt, because the creditor could prove his 
debt under the commission, and the surety and his property 
are wholly discharged; but that does not apply to an insol- 
vent in our law, that is, one merely unable to pay his debts, 
and not discharged upon his oath, because his person is still 
liable. Moreover, if so discharged, his subsequent acquisi- 
tions may be taken for the debt, and that is a danger from 
which he is entitled to protection. If the money were to go 
into the hands of the insolvent, it would be an insurmounta- 
ble objection to a recovery at Law, or in Equity, as there is no 
security that he would apply it properly; and, unless he did, 
the principal would still be liable to the creditor. But, the 
object of all such suits is that the payment shall be made to 
the creditor in satisfaction of the debt, and in exoneration of 
all the parties. If the bill, then, be taken as that of Ramsour, 
it will lie against Barrett, and, likewise, as the Court thinks, 
against the other parties to the bond, intended as a counter- 
security. Supposing that he could maintain an action at law, 
by reason of that part of the condition which obliges Barrett 
to pay every debt for which Ramsour was surety, yet, for the 
reasons already mentioned, his insolvency would raise very se- 
rious obstacles in respect to the amount of the recovery. At 
all events, the relief here is more beneficial to all parties, as 
the money goes directly to the proper hand, and immediately 
discharges every person previously bound for it. That is the 
real nature, in the view of this Court, of the agreement for 
counter security. It is that Ramsour should be entirely exon- 
erated from all liabilities to the extent of the penalty of the 
obligation, and, in that sense, he has a right to call for its ex- 
ecution here, provided, that in executing it, the defendants be 
exonerated from the debts, as well as he. 

But the bill may likewise be looked on as the bill of the 
creditor and co-surety, Ferrer and Mosteller; for they have 
well recognised equities to participate in the benefit of any 
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security for the debt, provided by the principal, though it be in 
the form of a counter security for one surety alone. If the 
principal had created a mortgage of the property, there could 
be no doubt of it, and no distinction is seen between that and 
a counter-security-bond to the surety. He is bound to com- 
municate the benefit of it to all the other parties, and, if he 
will not, those parties may compel him and the other debtor 
to do so by their bill against them upon the common princi- 
ple of subrogation; of which, an example, much stronger 
than this, is to be found in a recent decision of this Court: 
Brinson v. Thomas, 2 Jones’ Eq. 414. That case is in point, 
both as to the doctrine of a substitution of a counter-security, 
and, as to the parties. 

It is objected, however, that the bill is but for asingle debt, 
which may expose the defendants to the expense and vexation 
of many suits, when one would do. It would, doubtless, have 
been most proper for Ramsour to have filed a bill against the 
defendants and all the creditors and his co-sureties, so as to 
settle the whole matter in one suit. But at present, the ques- 
tion does not arise, because it is not seen upon the pleadings 
that there is any unsatisfied debt but that which is the subject 
of this suit. Therefore, the Court refrains, and ought to re- 
frain, from giving any opinion upon the point suggested, until 
the facts be properly put on the record by plea and answer. 
The demurrer is overruled with costs, and the usual certificate 
will be sent to the Court of Equity. 


Per Curiam, Decree accordingly. 
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ACT OF ASSEMBLY IMPAIRING A CHARTER. 

l. Ar act of the General Assembly, incorporating a banking company, isa 
contract between the State and the corporation, within. the first clause 
of the tenth section of the first article of the Constitution. of the United 
States, and the Li vislature Cannot pass any law impairing the obligation 
of such contract, or avy part thereof. Attorney General v. The Bank of 
Charlotte. 287. 

Where a price is stipulated in the grant of the charter,.it is the consid- 
eration or part of the consideration for whicly the sovereign makes the 
grant, and cannot be enlarged without the consent of the corporation.— 
lbid. 
To levy a tax on the bank as such, or on its franchises, is to add to’ the 
stipulated price, and therefore an act of the Legislature imposing such a 
tax is in violation of the constitution, and void. Jdid. 

. The distinction, as respects the taxing power, between lands, &c., and 


such franchises, stated, considered and applied. bid. 


ADVANCEMENT. 

Where a testator bequeathed his slaves to be equally divided between his 
wife and children, deducting from the share of one of his children the 
value of certain slaves, thereiofore, conveyed to him by deed, it was Held, 
in analogy to the construction given by this Court, upon advancements, 
under the statute of distributions, that the valuation of the slaves convey- 
ed, should be flade as of the time when they were conveyed. Ward v. 
Riddick, 22. 

Vide Horcupor, 1, 2, 3, 4. 
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ADMINISTRATOR—LIABILITY FOR LOSS OF ASSETS. 


1, 


Where an administrator was ordered by court to sell property for distri- 
bution, on acredit, taking bond with sureties for the purchase money, he 
is only responsible in respect to the sufticiency of the bond, for wilfully 
or negligently taking such sureties as were not good, or such as he had 
not good reason to believe were sufficient. Davis v. Marcum, 189. 


. A delay by an admistrator, of one month, to bring suit on a bond taken 


on the sale of property, made under an order of court for distribution, 
will not make the administrator liable for the loss of the debt by the in- 
solvency of the obligors, where there appeared to be no likelihood of such 
insolvency at the time. bid. 


AMENDMENT OF ANSWER. 


1. 


3efore amendments to an answer are allowed, the Court should be sat- 
isfied that the reasons assigned for the application are cogent; that the 
mistakes to be corrected, or the facts to be added, are made highly pro- 
bable, if not certain; that they are material to the merits of the case in 
controversy ; that the party has not been guilty of gross negligence, and 
that the mistakes have been ascertained, and the new facts have come to 
the knowledge of the party since the original answer was put in and 
and sworn to. Graham v. Skinner, 94. 

An order, therefore, made in the Court of Equity allowing an amend- 
ment to an answer, upon motion, merely, without being supported by an 
affidavit, and without its being shown that an amendment was needed, 
or what amendment was proposed, was held to be erroneous. bid. 


3. The modern practice in amending an answer, is to let the original re- 


main on the file, and to put in a supplemental answer containing the new 


matter or correction. bid. 


ADVERSE POSSESSION, 


Where, by an ante-nuptial deed, it was provided that the slaves of the wite 
were to remain in the possession and use of the husband, during cover- 


ture in a suit; brought to compel the husband’s personal representatives 
to perfect the conveyance of a slave which the testator had attempted to 
convey to the wife's trustee, in lieu of one of her*s, which he had sold, which 
conveyance was inoperative, for the want of a subscribing witness, it was 
held that the possession, by the husband, of the slave, intended to be sub- 
stituted, was, during the coverture, not adverse to the wife’s trustee; so 
that, neither the statute of limitatious, nor the act creating a presump- 
tion of abandonment from the lapse of time, was applicable. Jones v. 
Baird, 167. 


AGENT. 


1. 


A mere agent, who assisted the owner of a life interest in a slave, in 
selling him, that he might be run off to avoid a crinfnal charge, and who 
received no part of the price for which he was sold, was held not be lia- 
ble to the remainderman. JcKeil v. Cutlar, 381. 
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2. A was the owner of a judgment against one, who, it was supposed had 
fraudulently conveyed his land, and it was agreed between him and B 
that the latter should have the control of the execution and try the va- 
lidity of the debtor’s conveyance, and that he should have half of what 
he collected; B bought in the land for a nominal sum—recovered it in 
an action of ejectment, and sold it for several times the amount of A’s 
debt; eld that A was entitled to half the amount of his debt out of the 
proceeds of this sale; and no more. James v. Morris, 408. 


ALIMONY. 

1. Where, in a petition for a divorce, by a wife, a subpoena was issued and 

« returned executed, but before an appearance was made, or an alias issu- 
ed, an order for alimony pendente lite was made, it was held good. Gay- 
lord v. Gaylord, 74. 
An affidavit of the petitioner annexed to her petition which sets forth 
the amount of the defendant’s property, and of what kind it consists, was 
deemed sufficient prima facie to authorise the Court to act on the ques- 
tion of alimony. Loid. 
Where the petitioner sets out that “the husband is then removing or 
about to remove his effects from the State,” the wife need not state in 
her petition that the cause of complaint existed six months before the {il- 
ing of her petition. bid. 
Where a petitioner, for a divorce, alleged that her husband had become 
jealous of her without a cause, had shook his fist in her face, and threat- 
ened her, and declared to her face, and published to the neighborhood that 
the child, with which she was pregnant, was not his; that her condition 
had, from such treatment become intolerable, and her life burdensome. 
and that she had been compelled to quit his house and seek protection ot 
her father, it was held that she had set out enough to entitle her to alimo- 


ny pendente lite. Erwin v. Erwin, 82. 


ANSWER. 
Vide Practice, 2, 3, 4; Ixuuncrion, 9. 
PICIPATION OF A LEGACY. 
After payment by the testator, expressly in satisfaction of a pecuniary 
legacy, a second payment cannot be enforced against the executor.— 
Howze v. Malleti, 194. 
The act of 1844, in relation to the operation of wills, and the time t 
which their operation is to be referred, cannot be construed to set up « 
satisfied legacy. bed. 


APPEAL. 

1. Every order of a court of equity, by which the rights of the parties may 
be affected, may be reviewed in the Supreme Court. Graham v. Skin- 
ner, 94. 

2. An appeal, therefore, to the Supreme Court, will lie from an order of a 
court of equity, allowing an amendment to an answer. bid. 
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ACQUISITIONS OF A SLAVE. 

Where a slave was permitted by his owner to exercise his own discretion 
in the employment of his time, acting really as a freeman, such owner 
cannot recover from a third person the proceeds of property which the 
slave had acquired and which had come into the hands of such third per- 
son as the agent of a slave. Nor can the party who let the slave have 
the property, recover the proceeds thereof from the agent of the slave, 
although he may have sold it on a credit, and not have been paid for it. 
Barker v. Swain, 220. 


ASSIGNMENT OF AN EQUITY. 
Vide Partirs, 1. 


ASSIGNMENT OF WIFE'S LEGACY BY HUSBAND. 

A husband has a right to assign a legacy, or a distributive share, due to his 
wife, for the purpose of paying his debts, and if the assignee can reduce 
it into possession during the life-time of the husband, the wife, surviving, 
cannot recover it. Bryan v. Spruill, 27. 


ASSIGNMENT OF A MORTGAGE. 

A deed of trust executed bona fide for the security of actual creditors, for 
debts, whether old or new, must be regarded as a conveyance for value 
under the Stat. 27 Eliz., and a mortgage is considered as standing on the 
same footing as a deed of trust. Potts v. Blackwell, 58. 

ASSIGNMENT OF A DEED. 

Where a surety is liable for several different debts of the same principal, 
the latter has a right to assign a debt due him by his surety, for the se- 
curity of any such debt as he may think proper; so that it be equal in 
amount to the one assigned. filler v. Cherry, 197. 


ASSIGNMENT OF A JUDGMENT. 
Vide Partners, 2. 
ATTACHMENT. 


1. The act of Assemby, Rev. Code, ch. 7, sec. 20, institutes an anomalous 
proceeding, the object of which is to subject to the debts of our citizens 


any estate which a non-resident may have in the hands of any person, 
which cannot be reached by attachment, without reference to the place 


where the debt was contracted; and, therefore, the sixth clause of the 
fourth rule, chap. 32, Rev. Code, regulating the proceedings in courts of 
equity, does not apply. vans vy. Monot, 227. 

Where three attachments were levied on land and judgment taken on 
all three, but it turned out that the land did not sell for enough to satis- 
fy the former two judgments, which had been levied before the one in 
question, it was held that the third attachment was, nevertheless, properly 
constituted in the court to which it was returnable, by its levy on the 
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land, and that the judgment thereon rendered was valid. Perry v. Men- 
denhall, 157. 

3. Aliter as to a levy of an attachment on personal property. bid. 

4. A fieri facias taken out on a judgment in an attachment, waives the 
priority of lien which the levying of the attachment gave the plaintifi, 
but it does not invalidate the judgment rendered in the case. bid. 


BAIL. 

1. The bail of an absconding partner is under no obligation to surrender 
his principal for the benefit of another partner. Jlinton v. Odenheimer, 
406. 

2. It would scem that the bail of one partner, would have no power to ar- 
rest his principal after the debt had been in fact paid by anotheer. /bid. 

Vide Partners, 2. 


BANK CHECK. 
Vide CoL.tusion wrri GUARDIAN. 


4 BARON AND FEME. 
Vide Free-traver; Horcuror,2; Exrcurion SALE OF LAND. 


aad 


BEQUEST TO A WOMAN AND HER CHILDREN. 
A bequest to a woman and her children, she having no children at the time 
gives her an absolute estate in the property. Jenkins v. Hall, 334. 


f BEQUEST TO TWO AND THE SURVIVOR. 
Where a testator in one clause of his will limits a use in property on event 
of survivorship between his daughters at the death of his widow, but in 
a subsequent clause gives the use of the property to the survivor upon 
the death of the other without leaving a child or children, it appearing 
from the context that he wished to make the bulk of his estate unaliena- 
ble as long as possible, it was he/d that the latter disposition should pre- 
vail over the former, and that the contingency was open until the death 
of one of the daughters without leaving a child. Jenkins v. Hall, 334. 
BILL. 
Vide Parties, 4; Preapsye, 2. 


BILL OF EXCEPTIONS. 
A bill of exceptions, or a case stated by the presiding Judge in the nature 
¥ of a bill of exceptions, is inadmissible upon an appeal from an inferior, to 
a superior, Court of Equity. Graham v. Skinner, 94. 


BILL OF SALE. 


Vide Equity TO CALL FOR A CONVEYANCE. 
CHANGE OF INVESTMENT. 

1. Wherea trustee changes an investment without the direction of a Court ot 

Equity, he takes upon himself the onus of proving entire bona fides, anc 
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that there was reasonable ground to believe that the fund would be ben- 
fitted. Where, however, he is able to make such proof, the Court will 
sustain his act. Washington v. Emery, 32. 

Where a trustee making a change in an investment is interested in a large 
portion of the fund, he will be regarded in a different light from a naked 
trustee, and a presumption is raised that he acted with good faith. bid 


CHARGE FOR MAINTENANCE. 


i 


” 


A charge upon the estate of a testator by his will for the maintenance ot 
a party, is payable annually, and will bear interest from the end of each 
year. Jlarrison yv. Bowie, 261. 

There is no reason, generally, why land devised to several, burthened 
with a charge for the maintenance.of a person, shall not be sold for a di- 
vision :—but this must be done cum onere. Where, however, the main- 
tenance of such person can be had on the land itself, but, probably, can- 
not be secured by a sale, a Court of Equity will only order it, experimen- 


tally, to ascertain how the fact is. Harriss v. Ross, 413. 


CHILDREN AS A CLASS. 


Where a testator bequeathed, that at the death of his wife, his slaves, & 


-— 


should be equally divided “between all my children that are now living, 


it was was he/d 


. That children of the testator who died before the making of the will 


took nothing by this bequest.. Whitehead v. Lassiter, 79. 


%. That the children of a son, who died in the life-time of the testator, afte 


the making of a will, took (as purchasers) the share their father would 
have taken, had he survived. bid, 

That the distributees of a son, who died after the death of the testator, 
but before the time of division, (to wit, the death of the testator’s wife) 
were entitled to his share, and that his widow was included in this class 
Lhid. 

[t is a general rule, that where property is given to a class, as many of 
that class will be included as can be, without doing violence to the in- 
strument. Carver v. Oakley, 85. 

Where, therefore, an estate was given, by will, to such grand-children 
of A as should be alive when B died, and B died in the life-time of the 
testator, it was held that the grand-children born after the death of B, 
but in the life-time of the testator, take under the bequest. bid. 


COLLUSION WITH A GUARDIAN, 


Where one, owing a bond to a guardian in failing circumstances, not yet 


due, held a note on such guardian, which he gave to an attorney to col- 
lect, with explicit instructions not to make an exchange of notes, but to 
collect the note given him, and with the proceeds to take up the bond 
due the guardian, and such attorney received a bank check from the 
guardian, and, believing the money to be in bank, and that the check 
was as good as money, returned the note to the guardian, and took up 
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the bond in his hands, it was held, that, if done bona fide, this did not 
afford the ward a ground for pursuing his former debtor. Wynne v. Ben- 
bury, 395. 


COMMISSIONS. 
Five per cent. commission is not an excessive allowance by the way of 
commissions on moneys raised on the hire of slaves. Washington v. 


Emery, 32. 


. COMPENSATION FOR LOSS OF A SUPPORT. 


Vide Dissent oF A WIDOW. 


CONDITIONAL LEGACY. 
1. It is reasonable for a testator to say, when he makes a gift to one, that 
y it is in bar of a claim the donee has, or may set up against him, and that 
the legatee must release the claim before he can have the legacy. Dun- 
lap v. Ingram, 178. 
: 2. Where an interest is given to each one of a class of persons severally, 
} upon a condition, that they respectively release a joint claim against the 
| testator, it was held that each individual was to perform the condition 
for himself, and further, that a forfeiture arising from a nonperformance 


to 


of the condition, fell into the undisposed of surplus. bid. 


CONFIDENTIAL RELATIONS. 
1. Dealings as to property between persons standing in the confidential 
relations of life, are looked upon with suspicion ; and from general policy, 
a voluntary donation from the dependent to the superior party will be 
set aside, unless the utmost fairness is made to appear by the donee. 
But, where undue influence, circumvention or fraud, are relied on to set 
: aside a deed, apart from the existence of these relations, proof must be 
made as in ordinary cases. Deaton v. Munroe, 39. 
Where one, in a confidential relation, uses the influence and advantages 
of his position, to make an unequal contract with his dependent or infe- 


~ 


rior, Equity will relieve against such contract. Mullins v. McCandless, 425. 
CONFIRMATION. 


Vide INcREASE OF SLAVES, 2. 


CONSTITUTIONALITY OF AN ACT OF ASSEMBLY. 

1. A statute authorising the people of a county to take stock in a railroad, 

and to raise the funds to pay for it by themselves, or otherwise, is not 
forbidden by the constitution. Caldwell v. Justices of Burke, 323. 

2. Under the charter of the Western North Carolina Railroad Company, 
passed in 1855, and the amendment at the next session, it was held 
(Pearson, C. J., dissentiente) that the justices of any of the county courts 

i of the counties along the line of the road, are authorised to determine on 
’ an amount to be subscribed by such county to the stock of such compa- 
ny, and to submit the same for the approval of the voters of such county, 
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notwithstanding a former propesition to subscribe may have been sub- 
mitted to them and rejected. bid. 

3. Held further, that such subscriptions may be made toties quoties, as the 
emergencies of the undertaking require. bid. 

Vide Act of AsseMBLY IMPAIRING A CHARTER; Insunction, 13, 14. 


CONTINGENT INTERESTS. 
(Construction of a will, depending on its peculiar phraseology.) 
1. It is well settled that not only a vested interest, but a contingent remain- 
der, or contingent executory bequest, or a future contingent trust, where 
the person is certain, is transmissible by descent in the case of realty, and 


devolves upon the personal representative in the case of personalty. Re- 


bertson v. Fleming, 387. 

. A limitation over of slaves by will “to a daughter and to her children. 
(should she have any) forever; but should she die without children,” 
then “to another daughter,” &c., is a valid contingent interest, and a 
Court of Equity, on a proper case being made, will protect it by writ of 
sequestration, against a fraudulent removal, or sale of the property.— 
Douthett v Bodenhamer, 444. 


CONTINGENT LIMITATION, 
A limitation in a deed of marriage settlement: to the husband and wife du- 
ring their joint lives, and to the survivor, and if the wife should survive, 
then the trustees should, at her request, convey the property to her, and 

if she should die without making such request, then, to such child or 
children, as she might leave, and if she should die without issue, then to 

her next of kin, was held to mean, that all three of the latter contingen- 

cies depended on the event of the wile’s surviving the husband; and that 
though she died without issue, and never called for a conveyance from 

the trustees, yet, as the husband survived her, the next of kin of the wile, 


could not come in under the deed. MeBryde v. Williams, 268. 


CONTRACT OF LEASE. 


Vide Sprciric Perrormance, 2. 


COSTS. . 

If a party defendant, who has no interest in the subject matter in contro- 
versy, disclaim all right, the bill will be dismissed as to him, with costs ; 
but if he set up claim, and insist upon a declaration of his rights, the dis- 
missal, as to him, will be made without costs. McKinnon v. McDonald, 1. 


CONVEYANCE DECLARED A SECURITY. 

1. Where the plaintiff claimed that the defendant had purchased a tract of 
land at sheriff's sale, under an agreement that they were to be joint 
owners of it, and the defendant took the sheriff’s deed to himself, proof 
that the plaintiff, in the assertion of his right, received the rent for one 
year from a tenant with the knowledge and approbation of the defend- 
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ant, was held to be a fact dehors the deed inconsistent with an absolute 
purchase to himself, and being corroborated by defendant's declarations 
admitting the plaintiff’s equity, was a good ground for relief. Latham v. 
Mc Rorie, 102. 


A deed which has a proviso for “the privilege of redeeming the proper- 


~) 


ty conveyed,” imports prima facie that it is intended as a security, and 
not a sale. Wilson v. Weston, 350. 

3. In a question, whether an interest conveyed in slaves, was intended as 
@ security, or a conditional sale, the facts that the bargainor was illiterate 
—needy—and, in the power of the bargainee, also, that the price was 
grossly inadequate, and was not paid, but only promised to be paid, ad- 
ded to the fact that the instrument included a much larger interest than 
the bargainor had, are very decisive evidences that a security was intend- 


ed. bid. 


CORPORATION. 

1. Jt seems that a corporation created by an act of our Legislature, having its 
property and carrying on its operations within this State, has its existence 
here, although its office business be carried on in another State. Hvans 
v. Monot, 227. 

2. Jt seems that shares of stock in an incorporated mining company, belonging 
to a non-resident, are “effects or estate” owned b7 him here, and that 
they cannot be attached at law. bid. 


COUNTER SURETIES. 

1. A surety, upon the principle of quia timet, may file a bill against a coun- 
ter-surety, to onforce his (surety’s) exoneration, though he may not have 
paid the debt. Ferrer v. Barrett, 455. 

2. In a bill by a surety against a principal and counter-sureties, it was held 
that the creditor and co-surety were properly made parties plaintiffi— 
Tbid. 

3. It was held, further, that the insolvency of the surety was no obstacle to 
his filing the bill to enforce his exoneration. bid. 


DAMAGES. 


Vide Insuncrion, 6. 


DECREE OF A FOREIGN COURT. 

Where a legatee purchased property at the sale made by the executor, and 
gave bond with sureties for the price, it was held that a decree in favor 
of the principal, in a court of equity in another State, to which such 
sureties were not parties, declaring the said bond to be set-off by the 
claim for a legacy, is not evidence in a suit brought by the sureties to es- 
tablish the same set-off, and that the executor is not estopped by such 
decree from proceeding to collect the bond from the sureties. Hdney v. 


Edney, 127. 
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DEED. 
Vide Conripentiat Revarions; Detivery or Deep. 


DEED GRANTING AN ANNUITY. 
Where A, by deed, directed his attorney in fact, to pay annually out of the 
income of his estate, a certain sum to B, during the joint lives of A and 
B, and A afterwards became insane—/e/d, that in law, this deed was a 
grant of an annuity, and not revoked by his insanity. Blount v. Hogg, 
46. 


DEED—EXECUTION OF 
Vide Fravp. 


DEED OF TRUST. 


Vide Parrtizs. 3. 


DEFENSE AT LAW. 

Where a note, prepared for the purpose of being discounted at a bank, was 
left by the party, for whose accommodation it was made, with A, to be 
offered at a bank, upon an understanding that A should draw the pro- 
ceeds, and apply a part thereof to the discharge of a smaller note, then 
due to the bank, and the balance to certain debts which the principal ow- 
ed him, and on the refusal of the bank to discount the note, it was further 
agreed between the same parties, that A should keep the note as securi- 
ty for the debts due him, it was held that a judgment obtained in a court 
of law, on such note, could not be impugned for any matter that could 
have been pleaded to the action at law, and that it was in the first place 


applicable to the indemnity of the party, paying the debt in bank, and 


that the remainder was applicable to the claims of A against the princi- 
pal. Zysor v. Lutterloh, 247. 


DELIVERY OF A DEED. : 

Where the owner of a slave, employed a person to write a deed of gift, 
furnishing him with a form for that purpose, and such person wrote such 
deed accordingly, and having read it over to the donor, he executed it 
by signing his name, and at his request, such draftsman subscribed it as 
witness, and immediately retired from the apartment, leaving the instru- 
ment, soexecuted, lyingon the table, in the presence of both the donor and 
donee, it was held that this proof raised a presumption that it was deliv- 
ered to the donee, and that such presumption was strengthened by the 
declarations of the donor, afterwards made, that he had executed a deed 
for the property in question, to the donee. Levister v. Hilliard, 12. 


DEMURRER. 
Where there is a demurrer to the whole of a bill, if it appears that the 
plaintiff is entitled to any relief, the demurrer must be overruled. Sikes 
v. Truitt, 361. 
Vide Former pecrer, 2; Pieapine, 1, 2, 4; Practice, 2, 4. 
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DILIGENCE. 


Vide ADMINISTRATOR. 


DISCOVERY. 


Vide Practice, 2, 4, 5. 


im 


DISSENT OF WIDOW. 

Where a testator in his will provided a support for his widow and children 
by giving them a residence on his farm, and the issue and profits thereof, 
and the use of the slaves, stock, &c., for a certain period—which arrange- 
ment was broken up by the widow’s dissent from the will, it was held 
that the children were entitled to compensation out. of the testator’s es- 
tate for the loss of these benefits. Worth v. IJeNeil, 272. 


DISTRIBUTEE. 


Vide Insunction, 6. 


: DIVORCE. 
The statute, Revised Code, ch. 39, requires the acts which are alleged to 
amount to indignity, to be set out particularly and specially, so that an 
: issue may be taken upon each severally, and will tolerate no generality 
in making the charges. Jrwin v Erwin, 82. 
Vide Atmony. 1, 2, 3, 4. 


ELECTION OF FREEDOM BY A SLAVE. 
Vide Trust ror Emancipation. 
ELECTION. 
The course of theCourt of Equity in respect to elections, is, not to compel 


a party to choose between the opposing interests, until they are in such 


rs ee 


a state as to enable the party to sce on which side his interest lies— 
Dunlap v. grgram, 178. 4 
EVIDENCE. 
Vide Decree OF A FOREIGN COURT. 
ENTRY OF VACANT LAND. 
1. A prior entry, which is vague, acquired no priority as against. other enter- 
ers, until it is made certain by a survey. Currie vy Gibson, 25. 
2. A person who makes a vague and indefinite entry of land, which be as- 
§ certains does not cover the land aimed at, cannot shift the entry to an- 
other piece of land which was entered before such attempted transfer ; ’ 


especially if he has notice of the prior entry. Ashley v Sumner, 121. 


EQUALITY. 
Vide Wir1—Construction or, 2. 






EYUITY TO CALL FOR A CONVEYANCE. 
Where a party made a bill of sale of a slave, for a valuable considera tion, 









IN DEX. 






which was inoperative, because there was no subscribing witness to it, it 

ras held that the purchaser had a clear equity to eall for a conveyance ; 
either upon the greund that it was an attempt to pass the title, which 
failed by reason of a mere formal defect, or upon the ground that the in- 







operative instrumeut was evidence of an agreement to convey. Jones v. 
Baird, 167. 












EQUITABLE PROPERTY LIABILITY FOR DEBTS. 


xcept as to the small allowances which the humanity of the law allows 





an insolvent, it is considered an inseparable incident to property, legal or 






equitable, that it should be liable for the debts of the owner, as it is to 





his alienation. Jfough v. Cress, 295, 









ESTOPPEL BY ACTS IN PAIS. 


One, who knowingly stands by and permits another to purchase, and a 





fortiori—one who misleads and induces another to purchase, shall not be 






7B - . , . 
allowed to set up an Opposing equity, nor take advantage of the legal 





title by which it is supported. Blackwood y. Jones, 54. f 





Vide FORMER DECREE; Sreciric PERFORMANCE. 










ESTOPPEL. 


Vide Decree IN FOREIGN COURTS. 






NX ECUTOR CHARGED WITH LOSS OF ASSETS. 

An estate, in the hands of an executor, turned out to be greatly more in 
debt than was anticipated by the testator, in consequence of which, it 
hecoming necessary to sell property specifically disposed of by the will, 
the executor procured an order of the Court of Equity, and sold lands, 
specifically devised, instead of slaves, Several of these slaves, while in 
the executor’s hands, died, without any fault or neglect on his part; if 
not appearing that this substitution of the slaves for the land, was pre- 
judicial to the general interest of the legatees, and the executor having 
acted in good faith in making it, it was held that he was not, in equity, 
accountable for the value of tke slaves that had died. J/olderness v. 


Palmer, 107. 


EXECUTION SATISFACTION FROM EQUITABLE PROPERTY. 
1. A bill was brought to subject equitable property to the payment of a 
judgment at law, in which it was alleged that the defendant, in that judg- 
ment, was insolvent, that he had no property that could be reached by ; 
an execution at law, and that executions on other judgments against ; 
him, had been returned nulla bona, to which the defendant demurred ; 
it was held not necessary to show that an execution had issued on the 
judgment at law, and been returned nulla bona. Tabb v. Williams, 352. 

2. A lis pendens constitutes a lien on equitable property, in a case where it 
can be properly sought in this Court, and it is not necessary to restrain 
the holder of such property from paying it to the cestud que trust, (he be- 
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ing a party,) for the Court will make all proper orders for the protection 
of the fund. bid. 


EXECUTION SALE OF LAND. 
Where land was purchased by a feme with her earnings and the deed made 
to her, a sale of such land, under an execution against the husband, 
passes nothing. AfeAinnon v McDonald, 1. 


FAMILY SETTLEMENT. 
Vide Oxus Prospanpl. 
FEME COVERT. 
Vide Insunction, 10. 


FOLLOWING ASSETTS. 


é Vide Purcuaser witnout Norice. 

I FORMER DECREE. 

1. Where a decree has been passed by the court upon a formal hearing, dis- 
missing a bill upon its merits, a second bill, alleging facts, which, if estab- 
lished, would entitle the plaintiff to the same measure of relief as the 
facts set forth in his former bill would entitle him to, will be dismissed up- 
on a plea in bar. Jenkins v Johnston, 149, 

2. It is usual to plead a decree in bar to a second suit for the same thing: 

: but where the bill itself sets forth the substance of the pleadings in the 
. former suit, and the decree given in it, and prays a discovery of facts 
contrary to the declaration then made, and a decree inconsistent with 

that decree so that there is no need of a plea for the purpose of identify- 

y ing the parties, and the subject matter of the second suit, as being the 
ry same with that of the former, the objection may be taken by demurrer. 

, Davis v. Hall, 403. 

° 
FRAUDS—STATUTE OF 
A receipt for a part of the purchase-money, for a house and lot, without 
; any description of the property to be conveyed, is not a sufficient note 
or memorandum of an agreement, under the statute of frauds, and can- 
not be helped out by parol evidence. Mfurdock v. Anderson, 77. 
FRAUD. 
d 1. Where the seller of a patent right for an improved mode of making soap. 
, by artfully keeping back the patent itself. and by the exhibition of printed 
3 forms and receipts falsely stating its purport, and by other arts and con- 
' trivances, induced one to purchase a much less extensive and valuable 
improvenent than that bargained for, it was held to be a case within the 
; ordinary jurisdiction of our State courts of equity: Lindsay v. Rora- 
; 


bacl:, 124. 
Where an obligee in a bond procured a young man, inexperienced in bu- 
siness, to sign the instrument as co-obligor with another who had signed 


} 9 
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it, by asking him to sign it as a witness, and when he was about to sign 
it, by pointing to the place where his name was subscribed, as the proper 
place for a witness to sign, it was held that the bond should be surren- 
dered to be cancelled. Boyd v. King, 152. 

Vide PrerayMENT OF A DEBT TO A GUARDIAN. 














FREE-TRADER. 


The English doctrine, that a wife, by an arrangement with her husband, 





can become a free-trader, and hold the proceeds of her labor to the ex- 





clusion of his creditors, does not obtain in this State. J/cAinnon v. Mc- 
Donald, 1. 










HOTCHPOT. 


1. Advancements in land, by a father, are not to be brought into hotchpot 






and accounted for in the division among his children of his real estate, 
unless the father dies totally intestate. Jerkins v. Mitchell, 207. 






Where a widow dissents from the will of her husband, she is entitled, in 





ascertaining her distributive share, to have advancements made to lega- : 





tees under the will estimated as a part of her husband's estate, though ax 





between themselves, there being but a partial intestacy, such advance- 





inents are not subject to be brought into hotchpot against such legatee:- 
Worth v. McNeill, 272. 
Under the Revised Code, chap. 38, sec. 2, an estate, pur autre vie, given 







to a child by an intestate father, is subject to be brought into hotchpot as 





an advancement in the division of other lands. Dixon vy Coward, 354. 





4. One half an estate in land given by an intestate, by deed to his daighter 


_ 






and her husband, is subject to be brought into hotchpot. bid. 





IGNORANCE OF A DRAFTSMAN. 


RerorMinG A Deep. ' 








INCREASE OF SLAVES. 
1. A bequest, simply of a female slave and her increase, in a will, made be- 





fore the enactment of the Revised Code, passes the mother only, and not 
her children, born before the will was made, or between that time and 


the death of the testator. Williamson v. Williamson, 282. 


~ 


2. But where a slave had been put in the possession of one of the testator's 
children, and had increase before the willl was made, and that fact is re- 
cited in the will, a bequest of such slave, and her increase, even before 
the Revised Code, was held to be a confirmation of the previous parol 
gift, and to pass both the mother and her increase. bid. 

“Increase” annexed to the gift of a female slave, in a will, does not per i 
se, pass the issue born before the testator’s death; and the Court cannot 


” 


-e 


reject a word which makes a phrase insensible, and substitute another 
which makes it sensible, in order to make such increase pass, unless some- 
thing in the will itself, justifies such rejection and substitution. Parker 
v Parker, 439. 








eer 


7 
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4, The increase of a female slave, born after the making of the will, made 


in 1850, and before the death of the testator, does not pass under a be- 
quest of the mother. Zilliott v Posten, 433. 


INJUNCTION. 


1. Where the only person who ought to have been made a party defend- 


to 


ra 





~ 


ant in a bill, was named as such—an injunction prayed—a fiat made and 
an injunction ordered and issued against him, in which fiat a copy of the 
bill and a subpoena were ordered to issue, which was done, and the de- 
fendant came in and answered, and moved for the dissolution of the in- 
junction, which was dissolved, and the bill stood over, and after replica- 
tion, commission and proofs, the cause was set down for hearing, and 
sent to this Court, it was held, to be too late to move to disiniss the bill 
on the ground that there was no prayer for process to bring in the de- 


fendant. Airs v Billops, 17. 


. This Court will net restrain the owner of a determinable estate in the 


enjoyment of his rights, on proof of an isolated conversation between him 
and the ulterior claimant, in which the former under the excitement of spir- 
its, and of an angry quarrel, made a threat to run the property off and 
defeat the expectancy. Tbid. 

A bill can only be read as an affidavit, on a motion to disselve an in- 
junction. bid. 

{n injunction is a secondary process, (except it be for the prevention of 
torts) and must be asked in aid of some primary equity, which must be 
disclosed in the same bill that prays it. Washington v Emery, 29. 
Where an answer to a bill for an injunction does not respond to a ma- 
terial allegation, the Court will not dissove the injunction on the coming 
in of the answer, but will order it to be continued to the hearing. ich 
v. Thomas, 71. 

Where the administrator of an estate, permitted two slaves to go into 
possession of a distributee, before all the debts were paid, upon condi- 
tion that he should give a refunding bond, which he sold to another 
without giving the bond, and an action of trover was brought by the 
administrator against the purchaser, and recovery had for the value of 
the slaves, in a bill by the purchaser to enjoin the collection of this judg- 
ment, for all beyond the distributees’ share of the unpaid debts, it was 
held that his liability is that which would have existed against the distri- 
butee on his refunding bond, had he given one. Johnston v. Howell, 87. 
Where a purchaser of mining lands, machinery and slaves, gave a mort- 
gage on the property to secure a balance of the purchase-money, and on 
account of difficulties arising in the title to portions of the property, it 
was agreed, in writing, on certain conditions as to paying interest and a 
sum down, that the payment of the residue of the purchase-money should 
be postponed until certain suits, about the slaves, should be settled, it 
appearing that such conditions had been complied with, it was held that 
an injunction to restrain the mortgagee from selling for the purchase- 
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money due, onglit mot to have been dissolved on the coming: in of the 
answer. J/igh Shoals Mining and Manufacturing Company v. Grier, 132- 

5. A bill for an injunction to stay destructive waste cannot be sustained 
against one in exclusive possession, claiming, colorably, the absolute es- 
tate, where no action at law has been brought and none contemplated. 
Bogey v. Shute, 174. 

9. Where a bill, for an injunction, alleged that the notes sought to be en- 
joined, were given as consideration that the defendants would procure 
and make him a fee simple title to a tract of land, in which they then 
had only an estate pur autre vie, which they denied, and, in fact, were 
unable t0 procure and make such title, and plaintilf’s allegation was cor- 

roborated by the terms of a deed, which they did make, and the 
defendants answered evasively, insisting upon an unequal and improba- 
ble version of the transaction, the Court ordered the injunction to be 
continued to the hearing. Jones v. Edwards, 257. 
40. Although courts of equity, usually, refuse to restrain a trespass by a writ 
of injunction; yet, where property was bequeathed to the separate use 
of a feme covert, without any trustee being appointed by the will, and 
the property was about to b der ‘xecution against the bus- 
hand, for his debt, it was hel t the legal estate bein in the husband, 
Court would 


Smith 


ion, disclose 

in the subj ct-matter of the 

, is alone interested, the 

Court will not dissol e injun at the mstance, and for the benefit, 
of such third } 

12. To induce a court of equity to interfe th a tenant for life, in the en- 

joyment of his ration, if Is necessa- 

ry for the remaiuderman to allege and prove facts and circumstances, 

showing reasonable groun’l to apprehend thet such tenant will commit a 

fraud and defeat the ulterior estate, bv destroying the property or remov- 


ing it to parts unknown. J/ereer v. Pyrd, B58, 
13. The General Assembly has power to extend ihe limits of an incorpora 


ted town without the consent, and against the wishes of the citizens who 
live on, or own land comprising the part nne Manly v. City 
af Raleigh, 370. 

14. It is within the constitutional power of the Legislature to provide that 
an act, extending the limits of a town, shall depend for its validity on the 
acceptance of the Mayor and Commissioners of such town. Jbid. 

15. It is the ordinary course of the Court of Equity to restrain the exeew- 
tion, but allow the plaintiff to proceed to a judgment at law; and it is 
only upon an averment in the Dill, that the plaintiff in Equity believes 
the answer will afford discovery material to his defense at law, that an 
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injunction to stay the trial, ought to be granted. Williams v. Sadler, 378. 
Relief by an injunction, (except in some few cases, to restrain the com- 
mission of torts,) is ancillary to some primary equity, and it is improvi- 
dent to issue that writ, where no such primary equity is alleged. Patter- 
son v. Miller, 451. 

Where, therefore, it was simply alleged in a bill, that the plaintiff had been 
informed of a superior title to the land, for which the note in question 
was giver, aud that a suit was pending between other partics, from which 
it appeared that such title might be the better, and that if so, it was 
doubtful whether ithe defendant was in circumstances to make redress in 
a suit on the general covenants of seizin and quiet enjoyment contained 
in his deed, and no ulterior proceeding is suggested as being contempla- 
ted, and not even a reference of the title asked, it was held that it was 
not proper to allow an injunction. did. 

Vide Contincent Lxverust, 2 


_- 


INSANITY. 


Vide Derp GRANTING AN ANNUITY. 


INTEREST. 


1. Where real and personal estate were given by will to one for life who: 


was also appointed executor, with discretionary power to sell all or any 


of the said property at any time during the continuance of the life estate, 
for the payment of debts, and such life-tenant appropriated the property 
thus willed without paying the debts, it was held that he should have 
kept down the intercst during his life, and that not having done so, his 
estate was lield liable to that extent to thosein remainder. Blount 
v. Hawkins, 161. 

Vide Cuafce ror Mainrenance. 


JUDGMENT AT LAW. 
Vide DEFENSE AT LAW. 


JUDGMENT CREDITOR. 


Vide Lien py svrr, 1, 2. 


JURISDICTION. 


1. Where a suit was brought for the enforcement of a contract to convey 
land, in which relief was refused, because the writing relied on was not 
sufficiently explicit, it is not within the province of the Court to decree a 
repayment of the purchase-money that had been paid; because that is 
recoverable at law. <Afurdock v. Anderson, 77. 

2. Where it becomes necessary for our courts of equity, in the exercise of 
their ordinary jurisdiction, to pass collaterally on the validity of a patent 
right, there is no reason why they may not do so. Lindsay v. Rora- 
back, 124. 

3. A mortgagee in a bill for foreclosure cannot bring in one who is in posses- 


2 
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sion of a part of the mortgaged premises claiming it adversely, and pray 
to have his title deed set aside as having been voluntary and ‘antedated 


to defraud the mortgagee and other creditors, the bill not alledging any 


impediment in the way of the plaintill’s s ratlaw. Dogey v. Shute, 
174. 
A party cann 


his adversary’s | its: befor tribunal, y tl itt 


w, and resisting 
‘into a 
court ol nplicated 
for a court ribunals at 
once. 


V ick Di 


rO BI 


LAPSED LEGACY. 
) 2 


Vide CHitpReEN AS A CLASS, 2, 3. 


LEGISLATURE. 
Vi le Inui NCTC 
LIEN BY SUIT. 
1. Where an insolven or ha sulting rest ina deed of trust, it 
* i jud creditor had 


tne payment 


was held that 

commenced a suit | ity to subject : 
of his debt, should be postponed to the debts sought to be secured by 
such suit. } 

A discretion left in a trustee, as ebts he would pay after dis- 
charging « ll the filing of 
a bill in eq or’s resulting 
interest to the payme! 3 deve. a. e 

Vide Execution SAtisracTion OF FROM EQuiTABLE PROPERTY, 2. 


LIEN ON PARTNERSHIP EFFECTS. 


Vide PartNersulr. 


LEGACY TO BE MADE GOOD. 

Where slaves were given by will to several of the testator’s children, with 
remainders to their children, and it was provided further, that if any of 
the slaves given to the testator’s children should die, the loss was to be 
made good to them by the substitution of slaves of equal value to be 
taken out of a stock or class intrusted to the testator’s widow for that 
and other purposes during her life, held that a loss by the death of a 
slave, happening after the death of the first taker, but during the subsist- 
ence of the stock or class provided as a recourse in such case, was to be 
made good to the remainderman. Jfiller v. Holmes, 250. 

Vide ANTICIPATION OF A LEGACY, 1. 


LIFE TENANT. 
Vide Inrerest. 
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MARSHALLING LEGACIES. 

Where one legatee can resort to two funds, and another to but one of them, 
the former shall not be allowed to resort, in the first instance, to that 
which is the sole reliance of the latter legatee. Llarris v. Ross, 413. 

MISTAKE. 
A defect in a guar nd, arising from th take cr ignorance of the 


will be aided in this Court, as against ‘3s. (Armistead vy Boz- 


wan, l Ir d. leq. tye ( in approved ) Pe) les Vv 7) wilt, 361. 


Vide Rerorsine a Deep. 


MORTGAGE. 


Vide Junrispicrion, 7. 


MORTGAGE BY A PARTNER. 
9 


Viper PurRcHASER WITHOUT NOTICE, 2. 


TSNESS. 
next of kin, setting forth a « Iaith acainst one defendant, as 
_ for an account of the assets, and for a settlement 
e of the r 


, = : 
i nem seluny 


iraudu 


* 146. 


NON-RESIDENTS. 


Vide J\ 


NOTICE OF 
Where oue | tice posing claim, he is put upon inquiry, and is 
yp which a proper inquiry would 


ONUS PROBANDI. 


Where am pel ! rCUK 1 Hee : (tho ivh hel coinpetent) made a will, 
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giving the bulk of his estate by a residuary clause to his children equally, 
which was made known to them and concurred in by them all, and af- 
terwards some of them took conveyances of a part of the residuary fund, 
thus destroying the equality of division provided in the will, on a bill to 
set aside these conveyances on the ground of mental infirmity in the do- 
nor, it was held that the onus of establishing the donor's sanity devolved 
upon these donees. Derr v. Mc Ginnis, 139. 


PARENT AND CHILD. 
Vide UNDUE INFLUENCE. 
PARTIES. 

1. Where it is alleged in the bill, and admited in the answer, that one hav- 
ing an equity in the subject matter of the controversy, had transferred 
the same to the plaintiff, for a valuable consideration, the omission of such 
person as a party, forms no objection to the bill. Ashley v. Sumner, 121. 

2. Where a surety has paid money, he is entitled to an assignment of all 

the securities that the creditor held, and to substitution, and in that case, 

the creditor need not be a party; but where he has not paid the debt, he 
may have relief, but the creditor must then be a party. Zowe v. New- 

bold, 212. 


maker of a de 


d of trust, on account of his continuing liability to the 


} } } ltine nat tit an aero Tr 
reditors, and of his resultit rust, is entitled to have an account from 
ss . 


d to make the 


nsable party, 
brought in, or 
fee, S321. 
5. One, from wh th quitable right of the p till | 1 obtained 


} 


by compromise, but against whoin there is no clair yer for re- 


! 


lief, need not be made a party to a bill against cted the 


compromise alleging a fraudulent « aling with the pr { the com- 


is 


promise, Ji ’ v. Ale Candless, 425 
Vide Decrer 1x A Forercn Court; Muttirariousness, 1, 3. 


PARTNERS. 

1. Where the interest of one of the partners, in the property of a partner- 
ship, is assigned by him as security for his individual debts, and such as- 
signee permits the business to go on in its ordinary course, such security 
becomes subject to the fluctuations of the business, and upon the subse- 
quent dissolution, is only entitled to what remains to such partner after 
ths payment of the debts of the firm. Bank v. Fowle, 8. 

2. There is no principle, on which, after the satisfaction of a judgment for 
a partnership debt, by one of the partners sued, equity ought to extend 
or preserve the vitality of the legal security, under the guise of an assign- 
ment, so as to charge the bail of the other partner. J/inton v. Odenkaim- 
er, 406. 

Vide Ban. 
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PARTNERSHIP. 

A creditor of a firm has no such lien upon the partnership effects, as to pre- 
vent one of the partners, at the time of the dissolution of the partnership, 
from assigning them in payment of his individual debt. Potts v. Blach- 
well, 58. 


PAYMENT. 
Vide Cot.usion witu GUARDIAN. 


PATENT RIGHT. 
Vide Fravup, 1. 


PLEADING. 

1. An allegation that a deed was fraudulent, without setting out how, or on 
what account, or in what particular, is not a sufficient one, and the ad- 
mission of such allegation, by filing a demurrer, does not sustain a bill 
otherwise deficient in equity. Bryan v. Spruill, 27. 


Where a bill is filed by one in possession of a fund which he alleges is 


claimed by two persons whom he calls upon to interplead and settle the 
matter of right between them, so that he may be indemnified, shows, 
affirmatively, that neither of the defendants is entitled to the money, 8 
demurrer by one of them will be sustained which will virtually decide 
the cause as to both. Barker v. Swain, 220. 
Where a bill is filed to enforce certain rights as passing by a deed, it is 
not according to the course of the Court to treat it as a bill to reform the 
instrument on the ground of mistake. Williams v. [Touston, 277. 
Where some of several defendants answer a bill, and others demur, it is 
not in a state to be licard upon the bill and answer, because the demur- 
rer has first to be disposed of, and if over-ruled, other answers have to 
come in, or judgments pio confesso taken as to the parties that had de- 
murred. J/ough v. Cress, 295. 

Vide Demurrer; Former pecree; Jurispiction 3,; MULTIFARIOUSNESS, I, 


2, 3,; Parties. 


POSSESSION OF A FUND. 


Vide AcQUISITIONS OF A SLAVE. 


PRACTICE. 

1. Where a cause is before a Court for a final decree, although the bill prays 
for a special injunction, it must be heard upon bill, answer, replication 
and proofs like any other cause. Airs v. Billups, ¥%. 

2. If a defendant wishes to avoid a full answer, he must demur to the re- 
lief and discovery sought. Weisman v Herron Mining Company, 112. 

3. But a defendant cannot answer a bill in part, and introduce new matter 
as going to defeat the plaintiff's equity, and insist on that as a reason why 
he shall not answer another part of the bill. Zid. 

4. Where he wishes to avoid an answer im respect to a particular matter, (as 
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that it will crimina‘e him, &c.) he must answer the other parts of the bill, 
and demur to the discovery of such particular matter, bid. 

5. Where the defendant wishes to ayoid a full discovery, on the ground, 
that there is a fact which defeats the plaintiff's equity, he must allege such 
fact by plea. Ibid. 

6. The Court disap; 3 of the practice of setting forth aryuments in sup- 
port ol thi uitic ith ni ill r answer, Il 10) 

7. A cause pending in the Court of Equity, cannot be divided and sent as 
to one, or f th idants to this Court, while as to another, or 
other defendants, it remains in the Court of Equity for the county. Za- 
son Vv. 

8. Although: it is practice to allow affidavits i f the allegations 
of the bill to be read, on applicati to dissolve a special injunction or 
sequestration, and it is error use them, yet, where upon an appeal 


the atlida aid, no case was 
made for such an injunction, it was / hat an r below, dissobving 
it, should not be rev 

Vide, Atuimoxy; Bit or Excerrioxs; Inuuncrion, 4, 5,9; Parties, 1; 


ExecuTion—SatTIsFaction oF From EquirabLe Prorerry. 


PREFERRED LEGACIES. 


A charge upon | yy will, for the maintenance of one who is deaf, lame 


and helpless, to begin immediately, and to continue during the life of such 
beneficiary, is to be preferred to legacies of an ordinary character charg- 
ed on the residue » estate alter th expiration of a life interest there- 
in. Harriss v 


PREPAYMENT OF A DEBT. 
The payment of a debt toa guardian before it is due, is not sufficient in itself 
to establish an unfair purpose. Wynne v BDenbury, 395. 
PRESUMPTION FROM LAPSE OF TIME. 
Vide Apversr Possession. 


PURCHASER WITH NOTICE OF AN EQUITY. 
Vide Notici 0! Keun 


PURCHASER WITHOUT NOTICE. 

lL. Where it appeared that a pariy took, without endors¢ment, from a guar- 
dian, notes, payable to] as such, by paying the money in full, which was 
done at the reques kers, to avoid being sued thereon, it was 
Feld vat the circumst 3 re} the id of fraud, and that there 
was no ground to seek meration, by following the notes. Zowe v 
Newbold, 212 
Where, one partner mortgaged the effects of the firm, to pay a debt to 
another, which did not exist, and th mortgagee assigned the mortgage 


to secure a bona fide debt of his own, to one who had no notice of the 
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state of the balances between the partners, it was held that such assign- 
ment is good. Jvits v. Blackwell, 58. 
Vide Speciric Perrormance, 1. 


RAIL ROAD STOt ‘K 
Vide ConstitUTIONALITY OF AN ACT OF ASSEMBLY. 


RATIFICATION. 

A limitation by will, before the act | ae ( on the contin- 
gency of is or her being 
married, evisee should 
take an « or married ; 
and wh ] had not words 
of inheritan ut was referred to in a will yn hed a few days after- 
wards, in which the several provisions of the deed were ratified and con- 
firmed, it was / that the two instruments conbines iveyed an es- 


tate in fi 


RECEIVER. 
It would be improper for a Court of Equity to take part of the estate from 


with the 
Fuirbairn v. 


Vide T: 


RECOVERY ( 


Where slaves ranaway from a holder for life to a free State without the fault 


*h hie-] . in efforts to obtain them back, expended more 


man Was 
ue of his in- 


REFORMING J 
Where the: Li an instrument of writing, apart from its effect ac- 
cording to the ordinary rul nstruction, is tural, the Court 
cannot take upon it F hat there is a mistake arising from the 


ignorance ¢ 


REMAINDERMAN 
Where the owner of a life inte in a slave, found it expedient to sell him, 
that he might « » the conseanences of a capital charge, by being car- 
rice tof the State, it was held that the ier of the remainder was 


entitled to a shi f the money ived, chil v lar, 281. 


RENT OF LAND COV] 
1. Where, by articies of agreeme to make title to, aud B pay the 
purchi S v for land, on ; ain a B fails to pay the money 


at the time speeill yut it is afterwards recovered in an action at law, 
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A in the meantime occupying the premises at intervals, it was held thas 

he was liable for a fair rent for such occupation. J’leming v. Chunn, 422. 

2. This rent is recoverable in equity, for the reason that it could not be re- 
covered at law, for want of the legal title. bid. 

3. Rent due for the occupation of an equitable estate in land, in the life- 

time of the ces/ui ¢ 

cupation after his death, goes to his heirs. 


trust, goes to his personal representative, that ac- 
eruing on such Ibid. 
REPRESENTATIC 


Vide CuinpreN AS 


RESIDUUM. 
Where there w: ral residuary elause in a will, directing a division 
of the fund when A might come of age, between such of the testator's 
j n be alive, and one of the grand-children died, 
itor, before A came of age, it was held that the 
leceased grand-child fell into the residuum, as 


ee 
‘ > 


of, and did not go to the next of kin.— 


grand-chil lren a 


in the life-time 


part intend 


asc 
» disp sed 
4 


property not 
Washing! 


RESULTING TRUST. 

Vide Lien sy sur, 1, 2. 
REVOCATION. 1 

Vide Derp GEANTING AN ANNUITY. 


RULE IN SHELLEY'S CASE. 
l. A deed conveying slaves to a trustee, to the use of A for life, and after 
y over the profits to her heirs, to their exclusive use and 
l, by virtue of the rule in Shelley’s case, to pass the fulk 
» to A; the word “ heirs” in this connec- 
tion, not bei . word of purchase. Williams v. I/ouston, 277. 
A limitation by will of slaves and other property to one, for her support 
during her life, “and what remains at her death, to be sold and equally 
of her body,” vests the proceeds of the property 
gold, by the rule in Shelly's case, in her children, and the descendants of 
Thompson v. Mitchell, 


1as may have died, as purchasers. 


her death to 
benefit, w: 


and absolute property in the u 


divided among the hei 


such of th 


441, 


RULES OF CONSTRUCTION, 


NCREASE OF SLAVES, 3. 


SALE OF LAND INSTEAD OF SLAVES. 


Vide | XECUTOR CHARGED WITH LOSS OF ASSETS. 


inal 


BECRET TRUST FOR EMANCIPATION, 
A bequest of slaves, with a request that the legatee will permit them to 
have the result of theie own labor, is a bequest for emancipation, and a 


wust in them results. Dunlap v. Ingram, 178. 
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SECURITY—ACCEPTANCE OF. 

Where a surety is privy to a deed of trust, which includes, as a part of the 
fund, a debt due by him to the trustor, and the deed being greatly to his 
advantage, makes no objection to the insertion of the debt at the time, 
he is held to have waived, for a compensation, any equity he may have 
had against the insertion of it as part of the trust fund. filler v. Cher- 
ry, 197. 

SECURITIES—LACHES IN INFORCING. 
Vide Partners, 1. 

SEPARATE ESTATE. 
Vide Insunction, 10. 


SPECIFIC PERFORMANCE. 
1. Where the interest ef one, holding a bond for title to land, was sold at 
execution sale, and the obligee induced one te purchase it, who after- 


wards sold it to another at an advance on his bid, and this last sold it to 


the original vendor, (all parties believing the sale to be valid) it was 
held, that neither the obligee in the title-bond, nor his assignee, who was 
e, could eall on the ob- 
H 


the person that bid off the interest at sheriffs sal 
ligor for a specific performance, he having parted with the legal title to 
one whi paid a full price, and had no notice of an adverse equity. Justice 
v. Carroll, 429. 
Where, on a contract to lease a mine for Ive months, in order that 
search might be made for minerals, it was a “] that the lessor should 
make a good title to one half of the mincrals discovered, and the 
lessees perinitted other persons (claiming a right) to make explorations 
and discoveries, which added greatly to the value of the property, with- 
out offering to assist, it not appearing that they were ready or able to do 
the necessary work, it was it was held that they were not enutled to a 


specific perfurmance. Cabe v. Dixon, 436. 


STATUTE OF LIMITATIONS 
Vide ADVEBSE POSSESSION, 
SLAVES—GRATUITIES TO. 
rhis Court will sanction the act ofa representative of a deceased person, im 


making small gratuities to slaves, at particular times, as encouragement 
to good conduct, where such had been the usage of the deceased owner. 
Washington v. Emery, 32. 

SUBSTITUTION. 
Vide Partiss, 2. 

SURPLUS—UNDISPOSED OF. 

Property not disposed of by a will, alwa7s forms the primary fund fer the 

payment of debts and funeral expenses. lliott y. Posten, 433. 


Vide ConpitiexaL Leeacy, 2. 
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TAX ON COLLATERALS. 
Where a testator or intestate had his domicil abroad, and his personal es- 
tate was there also, H 
demandable off of collatterals sueceed- 
ate. 300. 


| it was held that a tax under the 99th chapter, 7th 


r’s death, with- 
onduct or neg- 
n under a bond to 


ce. Fuirbairn v. 


to the fact that one 
riment had hap- 
n why the busi- 


i to a receiver.— 


‘the grantor, 
‘ free State, if 


th,” is not 


_— _— 
Savery 


a parent to 


farming utensils. 


(under a 
enterer, 
can, In no 
ned entry 


‘tuation has 
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2. There is no policy of the State which requires that an entry shall have 
I . 1 J 


lapsed before another can be made. Jbid. 


Vide Entry or Vacant LAnp. 


VALUATION OF 
Vide Apva 


WAIVER OF 
Vide ¢ 


WASTE. 
ments belong- 
, and used 
them tet ily in a mill of hi wh, and bur oline useless rotten 
timber pertain the mill-dam, which was in his way, it wa held that 

he was i f ¢ 

To sub at in 10n, to spoliation, at the instance of another 
tenant, it must appear that he has used the common property, otherwise 
than in the w and legitimate exercise of the riguts of enjoyment. Jbid. 
It ig no in fa privilege to cut timber for the use of a saw-mill 
owned by . that one of the owner he mill, who was also a life 
owner of the land, cut and used a few hundred dollars worth of timber, 
having left an abundance for the use of the mill, and all other purposes. 

Ibid. 

Vide Inuu> 


n of a testator, if declared in a will, must so far con- 
,as to prevent an absurdity and an incongruity 
with other provis of the will. Purnell v Dudley, 205. 
Where, therefore, a ator left seventy-five slaves to three of his sons, 


and a number of oth o be sold. and out of the proceeds, for his debts 


i 


to be paid, and ach of his three daughters, a sum equa! to the esti- 


mated value of the share of the sons, and provided, that if such shares 
of the dauzhters were not equal to those of the sons, they should be 
made so by paying his daughters such sums as would make their shares 
equal to the value of the slaves given to the sons, and it turned out that 
the debts absorbed the whole fund ; it was held that the daughters could 
only claim from the sons so much as would make all their shares equal 
Ibid. 
The coupling together, in a will, by the use of the conjunction “and,” 
of aslave and her increase, mentioned as having been previously given, 
with one not so mentioned, will not have the efiect of bringing both be- 
quests within the exception to the general rule. Williamson v. William- 
son, 282. 

4. The state of the testator’s family and property, are not considerations of 
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weight in arriving at the construction of a will, where the language is 
plain, and the meaning well established. bid. 

Note.—The rule of construction, as to the increase of slaves, is altered by 
Revised Code, ch. 119, sec. 27. Zbid. 

5. Where one gave, by will, to his wife for life, all his land and plantations, 
with the stock of every kind upon them, with slaves and a white family 
to be. supported, and added, that all the rest of my ,chattel-property, of 

every description, after taking out the’chattel-property left out to A, was 

to go to her, it was eld that there was a strong implication that he in- 

tended to include the crops and provisions on hand, at his death, as a 


gift to his wife. Swain v Spruill, 364. 


Where a testator expressly gives, specifically, for life, with a limitation 
4 has no power to 
control the di by denying that use to the first 


taker, which has I l by the will, although it may impair the 


over, th ng 


value, or exting f, to the loss of the ulterior taker.— 


Ibid. 
Vide ANTICIPATION OF A LEGACY, 2; Bequests TO TWO AND THE SURVIVOR: 
OHILDREN AS A CLASS, 1, 2, 3, 4,5; Legacy ro Be. mape coop; Ratiri- 


caTION;: Worps OF EXCLUSION. 


WITNESS. 
Vide Equity To CALL For A CONVEYANCE. 


WORDS OF EXCLUSION. 

J. An undisposed of surplus of a testator'#€State, must be distributed among 
all the testator’s next of’ kin, although words are used in the will, mani- 
feasting andytention to exclade some of them from participating in his es- 
tate. Duzlap v. Ingram, 178. \ 

2. A bequestvof slayes and other property to A, and her “increase,” with- 
out any allusion to a particular estate in her, andwithout any terms to 
qualify or eontrol the meaning of “increase,” was held to confer dpor A, 
the mother, the alisolute property. Holderby v Holderby, 241. 








